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PREEPAGCE 


The -tortured legislative development of 
Canadian combines law between 1889, when Parliament 
Pecste tbeqiuslated™ in this frela, and “world  “War'-LL 
will be familiar to many who read this Report and 
we do not vropose to review it here.* Important 
Substantive and procedural amendmentS were subse- 
quently passed in the early 1950's and in 1960, but 
by the 1960's it was widely acknowledged that a 
fundamental reassessment of policy was required. 


in 19.G66CEhe “BGonomLe = Counerl \“o£ OCCanada "@-was 
asked to study and report upon Canadian competition 
policy "in the light of the Government's long-term 
economic objectives". The Economic Council's Report 
was issued in 1969, and in 1971 ‘the government 
introduced Bill C-256, based largely on the 
Council's proposals, as a further basis for public 
discussion. An extensive and open dialogue ensued 
between governments, the business community, con- 
sumer groups, economists, lawyers and others. This 
process *Or pubic poll ey-+-making?"vrestited™ iv? “the 
adoption of a two-stage approach to the need for 
new legislation. Stage one, which was introduced 
in Parliament in November 1973 and eventually 
enacted effective January 1, 1976, dealt with those 
areas On which a substantial consensus had emerged 
Giring “the +29 7>-197 32 pertods ' “Stage = two" waste 
result from further study and discussion of the 
more contentious matters, namely, those of a 
broader industrial organization nature. This report 
constitutes that “study and hopefully ‘will contri- 
bute to the discussion, 


=" (Asbriref sumiaryof thishistory canbe “found /*in 
Report “tothe Ministers of “sSustice™= ‘of the 
Committee to Study Combines Legislation (Ottawa, 
LID 2); PD. 9-14. 


EL 


In the spring of b9fSathe Minister of Consumer 
and Corporate Affairs: “asked. -us; “as a "Group on 
individuals from the private sector, to consider 
certain subjects, being the primary areas Ot 
continuing difficulty, and to assess the options 
and make recommendations. The specific matters we 
were asked to consider were mergers, monopoliza- 
tion, price discrimination, loss-leader selling, 
rationalization and export agreements and inter- 
locking directorates. Essentially, what we have 
done in our report is to recommend a broad policy 
reorientation for this aspect of Canadian indus- 
trial organization and to elaborate upon the way in 
which that policy can be made operational in the 
context of the subjects we were invited to con- 
Sider. The Canadian economy and its requirements 
are unigue. Public policies and systems of adminis- 
tration designed by other countries to meet their 
particular requirements from time to time are 
interesting and sometimes instructive, but are of 
little detailed use in designing a system for 
Canada... We-have, sought .,to.,.cffern..proposal S..athart 
will most effectively facilitate long-run dynamic 
change; within,..the,,.Ganadian,+ reconomy,,~ bhatsewebe 
encourage the adoption of real-cost economies, and 
that will discourage restraints which result from 


mere .,-market power» rather. than from Superior 
economic performance. These are general but funda- 
mentally important long-run goals. In recommending 


laws to help achieve them it is of equal importance 
not to oversimplify the complex workings of a 
market economy. 


In making our proposals for new federal legis- 
lation in this field we have not attempted to 
second-guess. the “courts as. “to the ~Yresterictions 
imposed by constitutional law in the 1970's except 
to, take account of the clearest and ~ most.” firmly 
established constraints. Our concern has been to 
deal with the requirements of this nation's 
economic system as we see them. 


Silas 


We were not requested to consider what further 
specific amendments, if any, might be made to the 
conspiracy provisions of the Combines Investigation 
Act, nor did we concern ourselves directly with 
matters such as the position of labour under the 
Row, Gecipuocalibuying, refusals to buy, vicarious 
Cainintal,  slvabiliaty,. Of —various: evidentiary. and 
procedural items that arise from the existing 
legislation. We did, nevertheless, feel con- 
strained by the interdependent nature of a market 
economy to comment on some matters that were 
ancillary to the subjects specifically within our 
mandate. 


in erdenitouassist publremeevaluation of oun 
proposals we have included "discussion drafts" of 
legislation covering the substantive matters of 
widest interest and concern. We have neither 
sought nor obtained the assistance of professional 
draftsmen in the government service for this 
purpose, and the drafts must not. be, taken as’ repre— 
senting current government policy any more than any 
G@ther part of the report. 


This report has been written by Lawrence A. 
SpReoch, an economist, and Bruce Cs “McDonald, a 
lawyer. Each was primarily responsible for writing 
these, portitonsyofethe report. calling -most heavily 
upon his discipline or knowledge, which placed much 
Ene.qreatenopart of the burden upon Dr. Skeoch, 
although they worked closely together throughout 
the study on the entire report. The three advisory 
members of the committee met with them, as and when 
appropriate, to discuss the framework and ideas of 
the report and to comment in detail upon successive 
drafts. Thisofrankeandsepen -tconsultative Guprocess 
concentrated more on the substantive content of the 
report than on the particular form in which ideas 
Or arguments were expressed, and the measure of 
agreement between the members of the committee was 
itself remarkable. (Except to the extent of 
Mr. Bromstein's separate statement), the report 
reflects the views of the entire committee. 
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INTRODUCTION 


Alternative Approaches to Industrial 
OrganrzatwoOns Polacy 


Concern about. the adequacy and relevance, of 
pubimespoin cyt relatingrto yandustriald oxganization 
and restrictive trade practices has become apparent 
in a number of countries, not Canada alone, within 
the past few years. In part, this may represent a 
response to specific problems in industrial organi- 
ZaPiony Cand,Gi ny part} ia bomaysrefileck asebroadey.con= 
cern about developments in the economy which derive 
Eromea * variety of econoOmic=andrsocial . soureese)- Vit 
may be, for example, that there is a need for more 
effective economic transformation, generally, in a 
few sectors, Or in specific regions. Lt <may, ibe 
that there is a desire to develop firms capable of 
competing in large foreign markets and of meeting 
IMPOLDESCOmpet tion weth®aryvylower lévelonofk taraif 
protection. Liepiay bey “ohattiec he process own 
innovation is less vigorous than is desired, that 
some aspects of the role of the multinational firm 
have created concern, and so on. 


in addition, inymost,andustrwvalsa zed, +.countries 
the marked inflation of recent years has raised 
suspicions that prices are being determined by 
groups with substantial economic power which are 
engaged in a contest, not to increase productivity, 
but to outreach each other in price increases. The 
Winner, like Professor John R. Commons' famous 
islanders who tried to raise their living standard 
by forcing each to take in the other's washing at 
higher prices, is the One who raises his prices 
Eimestrandthighest:.'The problem *ofs intlatiwonveis 
however a multidimensional one, with political, 
SOGial, and GCOnOMNtec LOOLSss “the contribution that 
combines policy -- with its medium-term perspective 
in terms of calendar time -- can make to its ame- 
lioration in the short-run is likely to be limited. 


In the longer term, the issue for the business 
sector becomes that of how significant is indus- 
trial market ‘power ‘“(monopolistic: ppricing) asa 
Factor contributing? towtrisingss prices. The OECD 
study* concluded that there were two major areas in 
which the impact of high levels of market power 
might~be’ fete: Chighers profits margins tang vasym— 
metry in the behaviour of prices. With respect to 
the former, they found that for the United States 
(but not for European industries as a whole) "there 
is reason to believe that attempts in a few indus- 
tries to raise rates of profit at high levels of 
sales, or to have a lower break-even point, contri- 
buted? Toltthercrise CoOL Sindustrlalevprices Cheat 
occurred." 


As for its importance as a cause of rising 
prices, the OECD experts found that the danger of 
aggresSive pricing to raise profit margins was a 
limited one. 


"Tt? ‘can add'tuel to the fire —4n ame 
tionarysituations .<' Butt dsenot lacey 
to be the starting cause, nor can it be a 
cause of continuously rising prices. Jb) 
this respect, an increase in DEOLLE 
margins differs from an increase in 
wages; there can be a wage-price spiral 
but there cannot be a profit-price spiral 
for the simple reason that the dampening 
effect of higher prices on output and 
sales would be immediate when consumers! 
incomes were not rising. Moreover, a 
deliberate raising of profit margins is 
necessarily limited at any time to a_ few 
industries - there is no WrokLes 
round! 


* ‘William Fellner, Milton Gilbert, Bent ~ Hansen, 
Richard Kahn, Friedrich Lutz, Pieter de Wolff, 
The: Problem’ of Rising “Prices » (O.8.¢ 0. 2tou., 
Dp..09=/2.. 


The more Significant problem posed by the 
existence of high levels of market power is’ the 
tendency to asymmetry in price behaviour; that is, 
that "prices are not only sticky but are readier to 
respond to a rise in costs or demand than to a 
fall". This "ratchet effect", although serious, is 
likely, unless reinforced by other factors, to be 
Short term hin tcharactens 


To deal with this element in rising prices, 
the O.E.C.D. experts recommended that action be 
taken to insure that firms are limited to the size 
required "for exploiting the real economies of 
large-scale operations". They also emphasized the 
importance of effective enforcement of existing 
programs to restrict the exercise of monopolistic 
power, and of studies of the pricing practices of 
large enterprises. They had little confidence in 
the long-term effectiveness aS a price-reducing 
mechanism of discussions between governmental 
authorities and industry oF proposed price 
increasess #4 Inwtiact, they, fekt\ thatssuch:.e-pproce- 
dure might reduce downward price flexibility by 
making entrepreneurs reluctant to lower prices for 
fear of being unable to raise them should condi- 
tions later change. 


The growth of foreign competition had made an 
important contribution to maintaining pressure on 
prices, and the experts urged that this factor 
"Should not be offset by protective measures or by 
international cartellisation". 


Apart from the influence of high levels of 
marketyvpower indindustry onsianflation,) thesO@xEsC.D. 
experts made recommendations relating to both 
labour and agriculture. With respect to wages, 
they concluded that: 


"the problem of inflation from admini- 
stered prices would be minor indeed if a 
Situation were reached in which average 
wage increases were confined to the limit 


allowed by the average increase in pro- 
ductivity and excess demand pressures 
were avoided." 


Although we perceive -- as is indicated below 
-- certain practical difficulties in implementing 
such a productivity-related policy, its general 
approach is undoubtedly valid. 


Witherespéectytoxaguicultune; atheywefound? that 
agricultural prices, during the period covered, had 
note contrvbuted! significantly’ tosrisingeprrcessaeut 
they added this cautionary comment: 


"Nevertheless, we are of the view that 
rigid price support or indexation schemes 
are undesirable, and policy for agricul- 
Lure, sastmuchsasi fore sany? -OLHneraSSeeCLor, 
mustebe adjusted rineathessiightmodirthe 
wider economic interests of the economy 
and of the changes in the circumstances 
of agriculture; (including Ltssownlprodiuc= 
tivitys’ growths #and trends in world 
markets." 


Thus, L£ thes contribution: offP combines: police, 
to the amelioration of inflationary pressures in 
the short-run is unlikely’ to be important, “in the 
longer term, effective enforcement of combines 
policy in relation to all groups in the economy has 
the potential etomnakes altcignificant Scontr i bution. 


Apart from such specific concerns about’ the 
impact of monopolistic forces, there has developed 
a degree of scepticism about the theoretical 
groundwork on which legislation in this area has 
been based. Statements to the effect that the pur- 
pose of the legislation is to "foster and preserve 
competition and thus promote efficiency" are to an 
increasing degree considered to lack operational 
contenti4.,"Competition"2s a wordesthat semeansr shoo 
many things to too many people. 


One writer in this field, Professor Robert A. 
Solo, has delivered a particularly caustic judgment 
OW the -stertiaty“of economic thought -and* “policy” 
in this area in the United States. 


‘en fact, 4 the. rattack? «ont monopoly’ rhas 
foundered of its own ineptitude, although 
the ritual threats continue. ..&). ‘he 
multifaceted dynamics of technological 
advance and industrial transformation - 
the underpinnings of increased produc- 
tivity - are almost wholly excluded from 
the normal purview OF establishment 
economics." (Saturday Review, Jan. 22, 
Oks? DieiA S') & 


Other writers have expressed objections to the 
use of refined static microeconomic concepts, which 
they consider not to be operationally relevant to 
the broad evidence in the specific industrial situ- 
ation under consideration. Dean E.T. Grether has 
summed up his views in the following sentences: 


PPessibily=san,F thers process: sofas refining 
concepts, of drawing sharper and harder 
lines, and, especially, in seeking more 
exact measures and indicia, we have moved 
away from reality instead of towards it. 
Possibly our beautiful taxonomies with 
their simple logic and symbolism may be 
doing more for the ego of the craftsmen 
than for basic understanding and wisdom." 
(In Oxenfeldt (ed.), Models of Markets, 
ptHa20e) 


K.W. Rothchild leans in the same direction 
with his rather discouraging comment on oligopoly 


analysisvihak wt asi “better Store bes svaguelyeerignt 
than precisely wrong."* 


Doubts about the adequacy and Significance of 
refinements in theoretical analysis and awareness 
of the multi-dimensional character of many of the 
issues in industrial organization policy, suggest 
the need for caution in tinkering with the institu- 
tional and organizational structure of the economy. 
Where reasonably clear-cut problems can be detected 
relating to such basic elements as flexibility and 
adaptability in the economy and the related area of 
arti facval? -parriers+ to’ Mentry and Change;, ‘then 
prompt and effective remedial action is obviously 
called for. With experience, we may reasonably 
expect to build up effective policies to deal with 
Such matters, not only in the area of combines 
poldacy) A butsiLn” PakrpOley 7,2 Parl Ere policy rand so ther 
areas as well. In general, this is the type of 
analysis which calls for a combination of sophisti- 
cated theory and operational practicability, parti- 
cularly since it relates to likely future develop- 
ments. Forecasting, a Dane has said, is difficult - 
particularly about the future. Indeed, determining 
What changes have taken (and are taking) place and 
identifying the forces that have caused them always 
presents a serious challenge. This is, of course, 
one element that makes economic history such a 
fascinatinget i eldasori stidy. 


It is perhaps worthwhile to remind ourselves 
that the earliest and basic task of economic theory 
was to demonstrate and analyze the interrelations 
by which a market system joined individuals and 
Groups ain Society to: "the: origin’ andsdistribution or 
the’ social product.’ The mosteamportant”’ functzon of 
economic analysis was to show how a social 


x EPrice Theory and» Oligopoly. Readangstanw > wrce 
Theory ~American’ economia + Association, 1900), 
De 464), 


phenomenon results from individual acts, how 
market, quantity and price flow from the behaviour 
of thousands of buyers and sellers in accordance 
with rules of economic rationality. This emphasis 
on the interconnection of the various elements in 
the total economy of a country is what continues to 
make economic theory so relevant to the analysis of 
policy problems - even if the psychology employed 
was oversimplified and the adjustment processes 
more subject to friction and rigidities than was 
frequently assumed. After all such allowances are 
taken into account, such a theory still creates 
awareness of the effects of any policy decision on 
ele GL OupSyatwgsoeleti 7440 l.mer elyvionersonemyspecial 
anyeeorestmgroup.thatamays.be=s-backing>dt... «Loss bsaval1 
too easy to forget that the market economy involves 
anvordanic iand-histonicalprocessmvthat.Ucondations 
developments over the entire economy* and through 
extended periods of time. Because we cannot, aS a 
Practical matter, trace the actual steps- by, “which 
the process is carried out, there is a tendency to 
Overlook the fact that rigidities and protected 
positions in one sector of the economy are likely 
to shave: ran -adverse .effect.on.other.sectors. -. say, 
export markets - which are apparently unrelated. 
Even apart from the impact on individual markets, 
Yigidities have a general effect in that great 
elasticity and adaptability among its various parts 
is one of the essential requirements of an economic 


* It should be added that nothing can be much more 
confusing than to treat political states as 
though they were full-fledged economies. Economy 
1s 3 Ola Ce lon lyin the sense, and..to, the 
degree that states intervene with taxes, regula- 
tions and protection for economic and non-eco- 
nomic purposes. The economic system includes 
the sources and markets for raw materials, the 
markets and sources of supply for finished goods 
and services, and the sources and outlets for 
eapitad. 


= RO 


system in which technical and organizational change 
reirapida. | sUnfortunatery , “che =bras’ jorr govermenico 
is to protect established interests rather than to 
Facilitate *change 7" “Professor StH. sPrankere varques 
pid ts 


"National governments became the bulwark 
of the status quo in economic affairs, 
the ready ally of all those who clamoured 
for security for themselves ae the 
expense of the insecurity of others -- at 
home “and “abroad?’. a “They became wthesbul— 
wark of pseudo-security -- that security, 
namely, which is based on the inhibition 
of change in the economic structure. They 
allied themselves not with the dynamic 
forces of industrialism but with those 
who clamoured for protection against 
teat ies 


Thrs does snot *providera case for “a. Srecturm Bro 
something akin to laissez-faire; quite the con- 
trary. The problem is how to facilitate the  pro- 
cess of change by policies of general application 
and at the same time to assist the individual to 
adjust to the changes that do occur. The cost of 
change today is very often so great that the indi- 
vidual is -unable *tol“fmeects*i1c2 The appropriate 
approach is, however, not to protect the individual 
against the change by preventing change but to 
assist the process of change by, for example, pro- 
viding certain income guarantees and by developing 
programs to rehabilitate workers with obsolete 
skills and local communities heavily involved in 
declining industries. By innovative policies of 
this general character, the essential functions of 
a market economy could be renovated and streng- 
thened. 


*~-S Hy SFrankel, “world Economic ’solidar ley" Fe ine 
South African Journal of Economics, Sept. 1942, 
|S aed BF he fe 


See SIT 


The development of such policies -- and others 
proposed, for example, in the section of this 
report dealing with structural rationalization -- 
are obviously not the primary responsibility of the 
Bureau of Competition Policy. We emphasize, again, 
that these should be policies of general applica- 
tion ancdischatithey sshoukd~-not ~»stake, rthe «-form,.of 
inducements that are directly selective, industry 
bysindusbrys and yaoproductio-by & product; fsance’ thus 
would amount to detailed central direction by the 
government. 


It is against such a general policy background 
that the recommendations in this report have been 
made. It is only realistic to concede that other 
proposals have been put forward by individuals’ and 
groups for very broad changes in the relationships 
between government and the economy in the area of 
industrial organization. 


It is not possible to undertake a full review 
andwevaluation of sallh:such ‘proposals jbut there’: are 
three ambroad: atypesssofs policy )-that® \merit,-brief 
comment: 


(1) that government should exercise a general 
control and direction over economic deci- 
sion-making; 


(2) that a high degree of reliance should be 
placed on the "reasonableness" of control 
groups; 


(3) that there should be "guidance" by 
government in the form of recommendations 
asSetocconduct. 


Comprehensive Government Control 


The twin facts, that there exists a fairly 
high level of oligopolistic concentration in many 
industries and that labour unions have achieved 
high concentrations of economic power, are advanced 
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as justification for government either breaking up 
these concentrations of power or adopting thorough- 
going and comprehensive government controls. 


Tf we-twish@ to continue “Ainderaliour iIcpresenv 
political institutions “and with can .-econoemy (“based 
largely on private enterprise, it is important that 
' Ohigopoliustre: concentration ‘should not. be eigGreater 
than is required by real-cost factors. To Hunde k= 
take to keep concentration below levels dictated by 
such factors would, however, mean, as Fellner has 
pointed out, that we would be attempting to organ- 
ize our economic activities with deliberate ineffi- 
ciency; and that would-be “a *c6ndLtelonvaLeiiicult 7 sto 
impose in the long-run. There seems little 1likeli- 
hood, however, that real-cost factors would impose 
such a high level of concentration, but the problem 
is of such potential importance that action to deal 
with detrimental mergers and the abuse of monopoly 
power requires prompt attention. 


To attempt to break up unions is neither a 
desirable nor a practical objective. Unions are 
not susceptible, as are mergers and monopolies, to 
tests to determine how far they are based on real- 
cost corsitderations. “and *howesiare ontvartieicral 
exclusion. At the same time, unions cannot be 
exempted from facing the test of the abuse of mono- 
poly power any more than any other economic unit or 
any group exercising joint dominance. Certainly, 
as Dean Mason has remarked, 


"There is really not much basis in either 
logic or experience for believing that an 
unimpeded economic struggle among large- 
interests groups will lead to socially 
acceptable results. Government can, in 
fact, go rather®farein Piimtingethesteaccs 
of unions in pursuit of their interest 
without substantially damaging the col- 
lective bargaining process. The view 
that a free enterprise economy implies no 
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constraint of the self-interest pursuits 
ofmeconomiuerunwesi has vasvelatthe: vekidrty 
for labour as it has for business."* 


This conclusion is reinforced by the finding 
Gfy bhesO. EXC. Det paneip-o fi pmmternational sceconomists 
thaw, 


ithersstandar dsofosinav unig) io fgecworkexsts has 
been scarcely affected by changing rela- 
tive shares but it has been greatly 
aftecitied byw sing productiviatysy tA 


Hence, both in the long-run interest of 
society and of unions themselves, unions must face 
the test of the abuse of monopoly power in terms of 
imposing artificial restraints and preventing the 
achievement of real-cost economies (as discussed in 
more detail in the merger and monopoly sections of 
this report). We consider the time long overdue 
for testing the meaning of the Canadian provision 
(section 4(1)(a) of the Combines Investigation Act) 
exempting "combinations or activities of workmen or 
employees for their own reasonable protection..." 
-- just as we consider the effective enforcement of 
merger and monopoly provisions long overdue. A 
clear line should be drawn between legitimate union 
activities for improving wages and working condi- 
tions, and illegitimate activities which interfere 
with dynamic change - in such matters as new tech- 
nology, new organizational methods, and the like. 
As we argue throughout this report, the cost of 


SLOSS stiMacon. ' (ECOnOMmiicw! tCarc ent nareiion Egand the 
Moniopo lnzsProblen a(harvard UsPaioloaa,, so araios 


** William Fellner et al., The Problem of Rising 
PEvecesiO(G. BTC. Da, 2bocispAnop. 232 2e3:. 
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such change must be borne by society as ae whole 
(which gains from dynamic change) rather than being 
imposed in undue degree upon those who are directly 
affected. by ats’ Unions do, in the tinalaeanalvyeusc, 
constitute an aspect of economic concentration, and 
the question is how far such concentration can go 
and still preserve our present political system. 
Where there is a variety of economic power groups, 
and if their operations partly neutralize one 
another, settlements can still be reached by demo- 
cratic methods. The recent tendency to rely not on 
democratic procedures but rather on the action of 
pressure groups which seek to impose arbitrary 
terms on society, even if this may mean the sup- 
pression of basic freedoms and the breakdown of 
social peace, does, however, raise extremely diffi- 
cult problems. 


Government not only has the responsibility but 
it alone, in a democratic society, has the author- 
ity to see that institutional arrangements are made 
that will assure that in this age of big-unit eco- 
nomic organizations no group employs its economic 
power to undermine the conditions necessary for 
economic progress and for orderly economic life. 
Government in a democratic society must equally 
avoid detailed intervention, although since "self- 
discipline and sweet reasonableness" will not 
always prevail, it must reserve the right at times 
to exercise broad disciplinary pressure. 


The validity of Adam Smith's strictures, that 
state intervention tends to result in large and 
enduring errors, whereas the errors of free econo- 
mic enterprise in addition to being more transient 
in their manifestations and of smaller scale, are 
likely to neutralize one another; that governments 
are spendthrifts; and that governments are inher- 
ently inefficient in administration because their 
agents are paid out of state funds and not out of 
the proceeds of successful administration -—- these 
strictures, which are as true today as they were 
200 years ago, caution against government direct 
participation in the management of the economy. 
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As we argue elsewhere in this report, the per- 
formance of government -- not only in Canada -- in 
managing nationalized or regulated industries, in 
the selection of private-sector projects for finan- 


cial assistance, in determining a "correct" level 
for wages either when intervening in stalemated 
strikes or for its own employees -- does not 


engender confidence in the claim that it should 
assume a major role in economic decision-making for 
the economy as a whole. 


Nevertheless, there is a tendency to maintain 
that the speed of economic change and the extent 
and complexity of economic knowledge required by 
the head of state to enable him to take the’ speedy 
action which a modern economy requires cannot be 
reconciled with the slower processes of democratic 
discussion and the formulation of laws of general 
application. From this view, it is a short step to 
having the government conclude formal or informal 
economic arrangements with powerful, self-conscious 
groups in society, and then to present what is more 
or less a fait accompli to the legislature. A 
short step in another direction would involve 
handing over to a technocracy (of economists?) 
within the government the authority to specify the 
terms on which the strategic economic decisions for 
the society would be made. Much of this type of 
thinking has an intellectual affinity with the view 
that there is some trick of technique or admini- 
stration which, if properly understood, would make 
the economy work in a more orderly, productive 
fashion than do the untidy, and often disruptive, 
processes of the market. 


Implicit in all these approaches is a belief 
in a system that is heavily dependent on ae small 
number of very able individuals (in current jargon, 
an elite) operating at the peak of their competence 


and under the most favourable conditions. Fond 
number of reasons -- political and social, as_ well 
as economic -- it is a sign of greater wisdom and 


human understanding to rely on a system in which 
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there are checks and balances which limit the 
opportunities for any individual to make decisions 
which affect the whole system. In the real world, 
there are always indifferent administrators, 
plausible and over-zealous economists, persuasive 
but ineffective businessmen and politicians -- some 
of whom by one means or another appear to be able 
to get their hands on the levers of power. 


In a perceptive comment, Tibor Barna has iden- 
tified a special situation bearing on this general 
issue which, of course, is not limited to the busi- 
ness community: 


"A successful businessman has ae high 
degree of imagination but he also has a 
great sense of reality. The unsuccessful 
businessman may also be imaginative and 
energetic; but he fails to distinguish 
the world of his imagination from reality 
and he fails to show special skills in 
using resources. He does not want to 
obtain the information on business condi- 
tions which would be at variance with his 
world of imagination or, if he is’ given 
the information, he shrugs it off. 


"The extreme absence of a= sense o£ 
reality among businessmen is to be found 
in the greatest cases of fraud in busi- 
ness history. Although they appear as 
cunning, Vicalculating?’ individuales, ney 
aren fact men S4aA virigi Viin al worlds oF 
their own imagination which they are 
unable to distinguish from reality. They 
believe in this world with such intensity 
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thacetheyo Scan” carznyS:othersnswithssthem 
nated, sooner or later, disaster 
overtakes them."* 


The same analysis applies to the doctrinaire 
purist, and to the person who believes’ strongly 
Bhacbeviyedoxy.1Seorthos but yours doxmyrusr hetero si=— 
whatever his occupation may be. The system should 
be devised in such a way that extreme views” and 
incompetent individuals have the least possible 
Ghancerorsdoingwharm. »dAomarket>. economy) iny which 
Bnese Nani cuvariabidesvarel keptiireesowithoa “Tarrly 
freely functioning price system, meets these 
requirements in greater measure than any other 
system we know. That government will best promote 
private economic welfare and economic progress in 
all sectors of the economy which avoids detailed 
intervention in the economy with its accompanying 
scope for power and adopts as "the prime rule of 
econompetpolicy<ssSothat: i1toshould gropes forward: oby 
means of methods which are as general as_ pos- 
Sible."** The role of general rule-maker is, of 
1tseligtsuttacientiys demandingas tou testi thes :conm- 
petence of even the most able administration. 


A substantial measure of support for this view 
still leaves scope for debate about the extent to 
whachatconcentrated,s ols. gopolsesxedor?* afor fackyo {re 
inforce one another. Professor Robert A. Brady, a 
close student of business power, while pointing out 
that leading businessmen have become important 
political figures, went on to emphasize that their 
economic objectives were not always compatible. 


* Tibor Barna, Investment and Growth Policies in 
Braticsh industrial Farms (Cambridge U.P.) 1962)5, 
Daw DOs 


*tieeik Pibundberg | Businesses) iCyclesubend  ehconomic 
Poeun evincarverd Use. , 1958), p.-33/- 
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Profits are often differential gains - gains which 
represent definite losses to other business firms. 
Similarly, businessmen frequently cannot agree on 
tariffs, the exercise of monopoly power, or the 
price, production and marketing policies of trade 
associations, and so on.* 


Indeed, the basic concept of "economic power" 
is one lacking clear and effective definition. 
There tends to be a vague feeling that very large 
firms or financial interest groups possess’ the 
"power" to impose their will on individual markets. 
Evidence to support such a view is difficult to 
Obtain and assess, but occasionally evidence does 
come to the surface to raise doubts about its 
validity.° Forsexample ,“Arguss Corporation Sis sfre= 
quently identified as one of the major centres of 
financial power in Canada, with E.P. Taylor as its 
head for many years. Onée™of oMy aeWaylomissapesc 
projects was the creation of Canadian Breweries 
Limited as the dominant firm in the Canadian 
brewing industry ,“with°further® ambitwoens ~foreiadcs 
expansion into international markets. By the early 
1950's, he had succeeded, through a lengthy series 
of mergers, in establishing Canadian Breweries as 
the dominant firm in Canada with some 65 per cent 
of the market in Central Canada and with a substan- 
tial foot-hold in Western Canada, as well as more 
modest foot-holds in the United Kingdom and _ the 
USA. This position was buttressed by what were 
claimed to be substantial barriers to entry in the 
form of economies of scale in production and promo- 
tion. Canadian's largest competitors enjoyed, 
respectively, 18 per cent and 12 per cent of the 
Central Canada market, with only limited interests 
elsewhere. Yet in spite of the dominant position 


* Robert A. Brady, The Rationalization Movement in 
German Industry, (Berkeley, Cadacdtat ras 3) Ss 
Dera roe 
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of Canadian and the "power" of Argus Corporation in 
the background, Canadian Breweries steadily lost 
ground to its smaller rivals, until it dwindled to 
the smallest of the three, and the firm that had 
formerly held about 12 per cent of the market 
climbed to the top position. It was not for want 
or tCoywng that aay lor .and-*Arguss Corporation suf- 
fered this devastating and costly defeat. This one 
incident does not, of course, "prove" the absence 
of power in large financial organizations; it does 
Suggest that popular beliefs about the advantages 
of size may require qualification. 


In any event, as Fellner emphasizes, in order 
to deal with such "centers of power", 


"In the economically and politically 
successful communities few persons would 
want to substitute a single, all-powerful 
group for the more or less_ organized 
groups with which we are faced. The 
"radical' enthusiasm for this extreme 
degree of concentration rests on utopian 
stories about the characteristics of the 
group which would take over. These are 
imeathe natures of? fairytales. * 


Apart .trromgthe political. ..aspectss *of-“such+ “a 
move, there is little likelihood that the present 
rate of technological and organizational change 
could be maintained with these over-all govern- 
mental controls. Democratic governments by skillful 
management can promote equilibria among the groups 
and at the same time protect the interests of the 
individual. The possibility of opening up domestic 
markets to outside market pressures should, for 
example, be OF assistance in neutralizing 


* W.J. Fellner, Competition Among the Few, (New 
Menken OO) OL. 32.0", 
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concentrations of market power; the exploration of 
other innovative devices working in. .the same 
direction merits special attention. 


Reliance on the "Reasonableness" of Control Groups 


Since it was introduced by Gerard Swope in 
1926, "managerialism" or business "statesmanship" 
has experienced a fluctuating but persisting level 
of attention from policy makers, businessmen and 
academics.* The aspect of this program of most 
direct interest to/industrial.} organization, .-policy 
is that relating to prices and wages. Business 
management, it is claimed, should be concerned with 
adopting a policy on prices, wages and profits 
which will be "fair" to consumers, shareholders and 
employees -- and also, presumably, to other busi- 
nessmen. In other words, the role of business is 
to adjust conflicting interests according to some 
vaguely defined criterion of justice. Tove tthe 
extent that this end was achieved, it would tend to 
follow that what was good for business would be 
good for the country. Apart from the question of 
how this criterion of justice is to be defined, 
there are certain implications of this position 
that many would: be. reluctant: to,.accept. -These,. have 
been described by Professor M.A. Adelman in _ the 
following passage: 


"Responsibility implies authority. nhs 
corporate management really has the duty 
to mediate among stockholders, consumers, 
and. workers, at. follows that,;the..typacad 
large corporation charging administered 
prices has a monopoly, either singly or 
WHO AOS OU Dis x0 ie 


* See, e.g., James W. McKie, Social Responsibility 
and the Business Predicament (Brookings 
Lisitermtucion, 1975) 
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"Business statesmanship means that what 
Congress does on a large scale with farm 
prices the corporation executive does on 
a smaller scale with his prices.... 


"That is the meaning of the large firm as 
qnpoLlLiacaleorganmem. j=TO {changer dprices; 
to introduce or not introduce new pro- 
ducts or new methods, to raise or lower 
eutput:. alirthistas*no: longer) -a. matter 
of what course of acion will be more or 
less profitable, but which will better 
suit the criteria of statesmanship.... 


"Note finally that the act of corporate 
statesmanship will determine the reward 
-- the salary and fringe beneifts -- of 
themstatesmans: (20m 2ti may) bencanr yack nor 
jOint statesmanship, as Mr. Reuther would 
wish, both management and labour’ setting 
both prices and wages. It may be that 
justice or sound policy is best accom- 
plished by giving the judge or the policy 
maker a direct money stake in the outcome 
erehvsetidecrslionsigButdi doabtest. 


"Tt seems, therefore, that "business 
statesmanship'... turns out to be persua- 
sion to treat large business and admini- 
stered prices as needing at the very 
least, government regulation and _ super- 
ViSLOnpeperhapstonPpubimcmtilabyenicest! 
principles."* 


M.A. Adelman, "What is ‘Administered Pricing'?", 
incAdminestenedeePricing: Economic and Legal 
Issues (National Industrial Conference Board, 
Inev 97958), spp it24=—265 
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Professor Eugene V. Rostow also makes’ the 
point that "the new corporate morality” may result 
in prices that undermine the market mechanism and 
distort the _allocationsof nesouncess SSuchimepsicing 
practices could also make the task of monetary and 
Fiscals authority? morezodrfif rcustadanercontroliing 
general fluctuations of trade.* 


~-" Tos Whom= and J for aWwhaz Sends is Corporate 
Management Responsible?", in E.S. Mason (ed.), 
The Corporation in Modern Society (Harvard U.P., 
1960), pp. 46-71. 


Cf., the comment by the Swedish Confedera- 
tion of Trade Unions: 


"We wish to make it clear that this co- 
ordinating work is not intended to be a method 
whereby the Government tries to persuade indus- 
try, to accept ‘social vor’ other cobligations that 
are not commercially justified, but simply a way 
of trying to co-ordinate structural evolution on 
economic grounds. If the Government wishes 
industry to accept non-commercial obligations 
these must be made the subject of special agree- 
ment, and business firms must be compensated for 
any extra costs that arise in the process." 
Economicughxpansion! wand. Structural o@hange, — 
Trade Union Manifesto, edited and translated by 
T. G.edohnstons (bondenywil96e) -gpp soto 4abe 


Reference will be made from time to time in 
this report to Swedish policy in industrial 
Organization, primarily because it is ae_e small, 
private enterprise economy with economic pro- 


blems not unlike those facing Canada. In eco- 
nomic matters, perhaps the major difference 
between the two countries - apart from size and 
lower tariffs in Sweden - lies in the consider- 


ably higher level of private ownership of the 
means of production andédrstributioneeprevarling 
in Sweden. In social policy the gap is wider. 
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Perhaps of equal importance to the economic 
aspects, many people would consider it an inappro- 
priate responsibility for private business with its 
economic resources deliberately to influence the 
course of the country's social development. 


There is insufficient evidence that the market 
mechanism has lost so much of its effectiveness as 
to justify such an arbitrary alternative being put 
iit eseplace. 2iNon ins itherevsany irndicationy of, .,how 
such "fair" prices would affect adaptability, flex- 
Hounpty, bandimtechnical andJorganizationak |changeoin 
the economy. 


"Guidance" by Government 


Guidance which takes the form of the notion 
that government needs additional powers to make ad 
hoc srecomienda tions on ‘appropriate seconemic conduct 
has little to recommend it. The public sector at 
present has ample devices to render the private 
sector amenable to its desires. Furthermore, the 
government has the continuing responsibility to see 
that institutional arrangements are made that will 
encourage the private sector to adopt patterns of 
conduct that will promote dynamic change and avoid 
artificial restraints. These arrangements are em- 
bodied in laws of general application to be inter- 
preted by the courts or by administrative agencies. 
For example, on the matter of the government 
holding labour unions and corporations answerable 
for the economic consequences of their wage and 
price policies, combines legislation can presumably 
deal with abuse of monopoly power in pricing, and 
the extension of some similar form of action to the 
labour market should not require a major innovation 
Snub bic. policy. 


Intervention based on quick administrative 
decisions should, in principle, be avoided to _ the 
greatest extent possible, since it tends to grow of 
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consequence of this type of guidance or direction, 
as is discriminatory treatment. 


Another form of guidance that has been pro- 
posed would consist of a continuous monitoring 
system in which a statistical measure - commonly a 
police sindex topila sproducbivity: Dadexoz wouldiebesused 
as the basis for setting boundary limits for cer- 
tain strategic decisions. There 1S an obvious 
appeal about such proposals, especially in an 
economy plagued by inflation and stalemated labour 
market negotiations. The difficulties associated 
with their use are less obvious but nonetheless 
serious, especially if they are resorted to fre- 
quently as a substitute for the pressures and 
stresses of the market economy. Where such a 
measure is seen as a very crude rule-of-thumb to be 
used sonly *as- av last stesort), clitcmayodoyirehlensharm: 
Where it is capable of technical and theoretical 
refinement with a view to being applied by a_ tech- 
nocracy of economists in detailed economic deci- 
Sion-making - as productivity measures are some- 
times claimed to be - the potential damage to the 
market economy will be serious. 


Productivity eieasuuestas yasho breyelocr 


One measure that is proposed by some policy 
advisers as potentially valuable for important 
decisions in public policy - notably those relating 
to wage policy - is a statistical measure of pro- 
ductivity. There is an Obvious policy appeal about 
a concept which undertakes to measure how effi- 
eLtently rproductionuiS ‘carried ompchow mmuch)foutewe 
is achieved for each unit of input. Productivity 
can, in fact, be measured in terms of any one of a 
variety of inputs that are combined in the manufac- 
turing process: r aintom: produétssrormcourpaaasnoeeca 
variety of reasons -- that are not necessary to 
review here -- the input factor most frequently 
taken. ‘as’ aj‘yardstick cus tao man=houproftwerking time: 
It is essential to keep in mind that, even when 
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reported in terms of man-hours, productivity 
includes all elements which can contribute to more 
SEricientinse offal abourstimessinasbproductionsa* sit 
does not reflect the efforts of labour alone. in 
practice, it is impossible to separate the contri- 
butions of each factor in achieving increases in 
prodtetivaty ,~héencensatapascd equallbyrndatficeults to 
reward each factor according to its exact contribu- 
ERONnG 


Changes in productivity are not always easy to 
interpret. Steiner and Goldner explain that, 


"The greatest error that can be made in 
interpreting productivity measures is to 
assume that every increase in produc- 
tavocryo isHantandicatroensthatealleds weal, 
and every decrease an indication that 
something is wrong. While productivity 
increases do result in real benefits, 
this is not always the case, and it is 
necessary to go behind the figures to 
understand the basic economic conditions 
that have produced the changes."** 


LOong-period changes in productivity, based on 
industrialization and technical change, saving and 
investment, risk-taking and organizational change, 
and improvement in labour skills, can be taken as 
evidence of improvement in the economic situation 
of the industries involved, or of the economy as a 
whole. Short period changes are more difficult to 


* For a detailed discussion of questions involved 
in measuring productivity, see Peter O. Steiner 
andra Wilda ame (Goldner, wProductivati« (Berkeley, 


Caltt.., 1952.) ,. bpprsnGee 5 and Productivit 
Measurement Review LOSE OD, Ochre. 1961), 
passim. 
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interprets) itePproductivity tin manufacturing inereased 
FLOM 192 98t6G1LI3i,“forsexanplespiduel Stel ethehyrace 
that employment decreased faster than output. In 
other cases, a decline in productivity may accom- 
pany periods of high level output. 


Leaving aside for the moment the question of 
the usefulness of measures of productivity calcu- 
lated at different levels of aggregation - whether 
ae that-of+the~ individual,” the” group "On workerc, 
the plant, the firm, the industry, or the entire 
economy - we may examine briefly how the gain from 
an increase in productivity might be distributed. 
As background, “De should bewrrecaitiedstthatr much, 
although precisely how much is difficult to say, of 
the -increase-ins productivity yisvsocialy “inusorigin. 
That -¢i1se2 the educational system, SCLENECILIIC 
advances, public investment in transportation, and 
the like, make important contributions to producti- 
vity which may affect industries in divergent ways. 


The ‘gainvan productivity “mayer bersdistrabuted 
according to a number of possible formulae.* 


(Py etThe productivity: Gains "Can Gon, (Cmca 
employees in the form of higher wages. 


(2) Higher prices can be paid for raw mate- 
rials, thus passing on the benefits of 
higher productivity to the raw materials 
Suppliers. 


(3) Prices of finished goods can be reduced, 
generalizing the” distribvelone oF the 
productivity gain among consumers. 


(4) Profits can be increased, if wages, and 


prices of raw materials and finished 
goods remain unchanged. 


~ vee Sterner and Goldner, Op. Cit. Dees 
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(5) eile. bene iats“ohvqains inyproductayity can 
be distributed equally among the factors 
of production if each factor receives the 
same percentage increase in payment for 
its service. 


Wage increases may come about in three ways. 
First, they may take place in accordance with real 
Gals ins product ivatyyenin whiehwna lI groups .f7share’, 
Second, labour may increase its proportion of 
income at the expense of some other group(s). This 
pessmba lityhisdamiteds. by *theysabilrty of other 
groups to defend their share, and also because 
labour costs are a high proportion of total costs. 
Third, wages as well as other forms of payment may 
rise if the price of the product rises. Bue <this 
route may not confer real gains if the prices of 
goods and services rise in proportion to the pay- 
ments to the factors. 


"Toa. “tame, when: ainilation is: a majorj.fearn. 1t 
MSstno tae SULpaising< ‘thatvyase wager) policys ahimiting 
increases to those consistent with advances in pro- 
ductivity should be frequently suggested."* 


Even if such a general approach were to be 
adopted, its application would present a number of 
problems. Without elaborating upon the details, 
such problems hinge on the guestion of whether a 
number of specific measures of short-term changes 
in productivity should be used to determine wage 
aibherentials “ini ditierent obs se plants,  stiscms, 
industries, and sectors, or whether some over all 
average measure of productivity, say, for the eco- 
nomy should be used for all wages. Maladjustments 
will be created no matter which basis is used which 
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may seriously interfere with dynamic change and 
adaptability in the economy. The obvious’ longer- 
run connection between returns to the factors of 
production" and” productivity’ “cannot weadi ly be 
transtated” into’ ispecific -'prreesieior«~ goods “and 
factors of = production in short=—run  condicionc, 
which is, of course, the problem of current policy. 


Furthermore, what is involved in market rela- 
tionships is not necessarily relative measures of 
productivity but the "competitiveness" of the firms 
involved. As Nabseth has pointed out: "Changes 
take place all the time in the relative frequency 
of “i nnovatwLon ,2 in™ehel-qualt ty? Of iproducesyee invesehe 
ability to keep delivery dates, etc., which influ- 
ence the competitive situation apart from changes 
in cost."* Pavourable performance in terms of such 
considerations may permit a rise in wage costs per 
unit of production “which ‘may ~ “haverenothing-  tormdo 
with “productivity”. «in other ‘words ine vanaaccrck 
of productivity is neither unambiguous nor reli- 
able. The effectiveness of a firm can always be 
assessed simply by looking at the results obtained 
in the marketplace. To rely on a technical measure 
of productivity to determine costs and incomes in 
detail carries within it elements of serious 
rigidity. Even as a rough guide for wage policy it 
is probably inferior to estimates of the general 
level of wages that would be consistent with 
reasonable price stability. 


* Lars Nabseth, "Changes in the Competitiveness of 
Swedish Industry - Some Reflections", 
Skandinaviska Enskilda Banken Quarterly Review, 
(2/ ESRD Sto ay: 
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Shifting Bases for Policy in Industrial 
Organization 


For some years, Canada, along with many other 
countries, has been passing through a period of 
intense self-examination with respect to both eco- 
nomic policy and general social purpose. Although 
a reasonable concern with social, political and 
economic health is normal and rational in any 
society, the recent fondness for continuous’ pulse- 
taking might appear to the critical observer to be 
verging on hypochondria. Our anxiety-makers dis- 
cover new ailments, real or imaginary, almost 
weekly - and there are miracle workers ready in 
almost all cases with their instant cures. The sum 
of the complaints represents the typical syndrome 
of over-simplification, that there must always be a 
viljdainsandéa hero! san osuchaisocial <andixeconomic 
relations. 


A basic difficulty involved in this pursuit of 
manifold remedies for ill-defined problems is’ that 
there is no fundamental analysis of how the pro- 
blems are inter-related and how the proposed reme- 
dies would interact and affect the economic system 
as a whole. Cause and effect relationships become 
blurred and confused in the welter of divergent 
recommendations. Failing a comprehensive and 
rigorous conceptual framework, popular discussion 
tends to lack discipline, to attribute exaggerated 
efficacy to each new policy measure and transient 
development - and when, in the longer term, expec- 
tations are disappointed, as they frequently will 
be, to assume that "solutions" would be readily 
available were it not for the obduracy or malfeas- 
ance of certain visible economic interest groups. 


The truth - that improvement is at best slow, 
that we all live under the cold star of scarcity, 
that wherever there is an argument for government 
support there is also an argument for government 
control, and that few economic or social problems 
are ever capable of final and definitive solution - 
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finds litthe! support; .sincesi tecanpeasmive, bel tcon= 
fused with (or misrepresented as) the unattractive 
position of .the,-apologas.t op the status, CUuG © Oe, 
even worse, with advocacy of the view that we are 
the helpless pawns of blind economic forces. 


Matters are not made easier by the tendency to 
interpret developments that are sustained for a few 
years aS representing permanent and irreversible 
shifts in the nature and functioning of our  econo= 
mic institutions. A period of depression produced 
theories of secular stagnation based on the assump- 
tionss .thaterthes/ rate, -ofotpopulatrons qrewkhyewas 
fallangsofiguthatwtheresuwas ono @longeni6 they lsane 
demand: for. greatinquantities; ofimstapdle jj produces, 
that the supply of capital was increasing more than 
proportdonately* ton vising: 1ncome;sands thate -technoe= 
logical change was demanding smaller capital out- 
lays - hence a condition of chronic under-employ- 
ment of factors must persist. Policy measures 
appropriate to these assumptions were proposed and 
adopted: agricultural production was discouraged, 
interest rates were maintained at arbitrarily low 
levels to discourage saving and to increase con- 
Sumption and certain types of investment, and 
government was asSigned a major role in promoting 
those types of investment which would not result in 
the creation of new production capacity. There was 
an accompanying proliferation of theories postu- 
lating the decline and fall of the market economy, 
and its replacement by government planning and 
control, of various forms and in various degrees. 
In the post-war years such centralized control 
schemes fell outewoft Tamour;vand thetmanketsecconom, 
and private enterprise made an impressive recovery, 
notedeast insEurope: oThesseabivye ll 960Nisy om aban aa 
period of recession, witnessed a zealous movement 
beaprometed "indacativmesyplanning! > ~toivassmire, (in 
substance, that industry-wide investment programs 
did not outrun market opportunities. This proposal 
has close intellectual ties with the oft-repeated 
supply-control approach which probably received its 
most detailed expression in the NRA program in the 
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United States. A theory that private economic 
power was pervasively held in check by other 
centres of power on the opposite side of the 
market - countervailing power - also enjoyed a 
transitory popularity. 


Pemcanada, ctu. the. ¢lOse Of World War Jl). tne 
Federal Department of Agriculture, convinced that 
the international wheat market was facing a perman- 
ent decline, also did its best to divert land from 
wheat production, and signed long-term sales con- 
EVaGesuacewhatgu i lNetack,..~cturned.out...to..be “prices 
far below those that prevailed in the world market. 
Later, the LIFT program made equally confident 
long-term agricultural forecasts, again to be 
quickly reversed by the forces of the market. 


More recently, a few years of high prosperity 
have given rise to pretentious theories about a new 
post=industrial, affluent society - an age of auto- 
mation, computers and nuclear reactors - in which 
the work-ethic and the saving-ethic are demoted to 
the category of outworn symbols, and the comsump- 
tion-ethic and the tenet of cultural self-realiza- 
tion - with the assistance of generous transfer 
payments - become the conventional wisdom. These 
views, in turn, now tend to be revised under the 
shock. of.-Lood, shortages, ap.world. .o1J. cartel and 
general inflation - and the stubborn refusal of 
taxpayers and savers to accept the accelerating 
erosion and diversion of their resources. 


ihe ons. si ohts Ofte thes Coldrmstar y. Of. scarcity 
has, indeed, begun to displace the warm sunshine of 
ever-rising expectations. As Professor A.C. Pigou 
remarked many years ago, over-optimism and over- 
pessimism, when discovered, give rise to one 
another in endless succession. The consequential 
stresses trigger the oversimplification syndrome, 
and culprits are quickly fixed upon. 
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A balanced view is of all things the most dif- 
ficult to achieve where economic advantage is at 
issue. One would suppose, however, that making the 
course of industrial policy an immediate and perpe- 
tual: occasion ‘for ‘partisan ‘contreversy~“the® “suresé 
blockade to industrial progress and efficiency. 


Professor Myron W. Watkins has pointed out 
that there is no dearth of ambitious aspirants "for 
the calling” “of “economic mortreLan- Since the 
economy is a bewildering complex of business enter- 
prises, of government agencies and regulatory 
bodies, subsidies, cross-Subsidies, tax systems and 
marketing agencies, planning bodies with their 
"egocentric conviction that the man in Whitehall 
knows best" (Michael Lipton), professional associa- 
tions, labour “organizations; and *S01- on —sernc 
economic mortician has a wide range of plausible 
maladies and transgressors for selection. 


Where accountability cannot be assured on the 
basis of individual economic units, preferably 
under direct or indirect market stresses, almost 
any aberration in conduct or performance can be 
justified by skillful rationalization. Such eva- 
Sion is made more difficult if the agencies, firms, 
or departments, are required to provide relevant 
information on the details of their operations - 
although as evidence of performance this falls far 
Snort: Or >a .contimuouse « marker test. Careful 
analysis is needed to specify the nature and extent 
of information that is relevant to each situation. 
This, however, is less likely to present a serious 
problem than is the prevalent reluctance to provide 
meaningful disclosure. The attitude of secrecy is 
almost becoming institutionalized, not alone in the 
business sector but also in the service industries, 
professional associations, and, perhaps most 
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important, in government itself.* WE batee,? Liat = obs 
too often considered an appropriate admonition to 
the department of streets rather than a basic. pre- 
cept for all actions affecting the public welfare 
in a democratic society. Government programs in 
RetGieDm fend tratronalszation".. in. )-cegional,..develop- 
ment, in public ownership, are frequently abandoned 
ores tmply ofadl) and ».as: (One. writer. -piuts,-i-t 7-"no,one 
asks who or how or why". And if he does ask, his 
questions too frequently remain unanswered. It is 
doubtful, moreover, whether busy legislators can 
give the time and attention that these problems 
require. 


Apart from matters related to accountability 
in the narrow sense, there is scope for new 
measures designed to disclose significant develop- 
ments in the economy. For example, a measure 
Similar to the Swedish "net price index" would 
appear to possess considerable merit in casting 


some light on the impact of taxes on prices. This 
index eliminates from consumer prices the indirect 
taxation imposed upon consumer goods (including 


indirect taxes levied on raw materials, capital 
equipment and the like, used in the production of 
the consumer goods). Additions to consumer prices 
would also be calculated for subsidies paid in 
Connecrs Ohwupwi thin seheaeproduction },of »-such ~+.goods. 


* ye lbeawowbdyibe .beneficral all round -Lf-much of, ..khe 
relevant information were collected and analyzed 
by one or more independent research institutes 
fundedyyointly. by -the: private-wsector »~ ands, by 
government on a long-term basis. GOVermment 
research agencies tend to be more cautious and 
inflexible in their programs than effective 
policy analysis often requires; purely private 
agencies are vulnerable on the score of objec- 
Piavidgtys ani) NOG, Mattermy how independent their 
appugach. 
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Measures constructed so as to distinguish longer- 
term trends from short-run developments, particu- 
larly in the nature, rate and direction of economic 
change, warrant much more attention than they have 
so far received. In the private sector, we would 
like to know more than we do about the relationship 
between the level of information available and the 
degree of spontaneous co-ordination which develops 
under conditions of fewness; we should also know 
more about the relationship between information, 
uncertainty and the willingness to invest. 


Free Trade and Dynamic Change 


Histor ledlly) icrreies ofS monopoly = mn <Canada 
- especially producers dependent upon export 


markets -—- have identified high tariffs as the foun- 
dation and the mainstay of much of the non-competi- 
tive conduct that they discern or suspect. This 


condition is all the more exasperating to them 
Since the remedy, in their view, is simple and 
direct: adopt free trade. The analogy of tariffs 
asia’ dam. holdings. back “*as.flo0o0d = of Tower=priced 
goods, or, among the more sophisticated, holding 
back pressures for longer-term adjustment in the 
scale of Canadian manufacturing operations, which 


would, if released, achieve lower prices £Or 
consumer goods and a more efficient and dynamic 
manufacturing sector, iS one that has many 


SUppOrTters. 


In origin, protective tariffs were the obverse 
Side of the coin from the east-west railway system, 
and thus of the establishment of Canada as a trans- 
continental pobitiecal  —Eenerrey For? many ™S'years, 


* See H.A. Innis, Problems of Staple Production in 
Canada . (Toronto; 1933)", espe,’ Chaps hes) Vesbrane— 
portation Was'* ali-Factor “sinecanadrane *sconentc 
History"; and Innis, A History of the Canadian 
Pacific Railway (London and’ Toronto, 41922)= 


— > 


debates about the magnitude and the incidence of 
the "tariff burden" provided one of the core _ sub- 
jects: Ofpoliticall and jyacademic,, life’ -in,. Canada. 
With the development of political devices designed 
to "equalize" burdens and opportunities in dif- 
ferent regions of Canada, and with shifts in the 
locus of scarce and valuable resources (e.g., oil 
and potash), the intensity of the histousieark 
"tariff burden" argument has abated somewhat, and 
the issue of free trade - or, at least, freer trade 
- has concentrated on questions of industrial 
Organization and longer-run employment opportuni- 
ties. 


Many of these issues are not germane to this 
report, but there are some easy assumptions’ that 
are frequently made about the effects of freer 
“rade in thejrarea: om Gndustrial «organization. 2 that 
we feel require at least brief comment. 


One of the most generally held views about the 
effects of the substantial reduction of tariffs is 
that it will result in the effective rationaliza- 
tion of the protected industries, producing plants 
and firms which will be specialized and closer to 
minimum optimal scale. In consequence, the firms 
will be able more effectively to meet import compe- 
tition as well as to venture forth into the export 
market with greater success. The available evi- 
dence from other countries would suggest that such 
results cannot be anticipated with confidence. 


When free trade was adopted in Great Britain 
in the mid-19th century, there was clear evidence 
that British industry in many of its branches was 
highly efficient and capable of performing success- 
fully in most export markets. There was also a 
COnVICELON that Eree trade sands Lowstransportitrcosts 
would, if there were any faltering in efficiency, 
ensure effective foreign competition, and, with it, 
the necessary stimulus to develop new industrial 
skills and methods of marketing. After 1880, with 
the emergence of German competition, followed after 
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1890 by American pressure on traditional British 
markets, this conviction still retained its ascend- 
ancy, (ff not. ats) underlyang dvalvdsty.) hh Bhemstag- 
nating process of economic transformation which in 
fact evolved suggests in retrospect that free trade 
and "free™ competition. iby ‘themselves :weremnot 
then equal to (and probably cannot, by themselves, 
be equal to) dealing with major frigidities in 
production methods, with the development of new 
end-products, with the redistribution of manpower, 
and so on. 


Sweden, despite its low tariff level and its 
closeness to major European industrial centres, has 
not experienced the degree of change in the size 
and \-speciaiization ofits +frrmsmthat aert tsconsmders 
necessary to enable it to compete effectively in 
export markets. Hence, it has assigned a high 
priority to the development of structural ration- 
alization schemes to bring about the desired trans- 
formation of the economy to enable it to meet the 
incoming competitive pressure from firms in the 
expanding EEC, and to compete successfully in that 
large market as well as elsewhere in the world. 


It does «not tollowe thats *iveer{ferade’ teannot 
make an important contribution to the process of 
economic transformation. The benefits from dynamic 
change will, however, only materialize in the long 
run aS industry gradually exploits opportunities 
for economies of scale, for organizational innova- 
tions, and for improvements in management effi- 
ciency. This suggests that freer trade requires to 
be used, with appropriate timing, rn’ combination 
with positive and prohibitory measures EO 
facilitate, and to create pressures favouring, the 
process of economic change in terms of the firm and 
the market. As we emphasize in the section dealing 
withijstructuralrationalibzatdon prak: “8iswyuimpenuams 
that this process not be carried out under govern- 
ment direction and control. 
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We should not, in any event, conclude that 
free trade is a necessary (and certainly not a suf- 
ficient) condition to achieve technological change 
and specialization in Canadian industry. For 
example, the Canadian iron and steel industry no 
longer ago than 1955 was regarded as lagging behind 
the American industry. In 1955 the price of a_ ton 
of steel was higher in Canada than in the USA; in 
1965, the reverse was true, making it possible for 
the Canadian industry to increase exports to and 
reduce imports from the U.S.* Baumann suggests 
that the more rapid adoption of the cost reducing 
basic oxygen furnace for steelmaking in Canada 
played the major role in this development. The 
factors responsible for this shift are less easy to 
identify... d&<«LSppoimted,out. that, 


"Canadian economists have stressed the 
importance of competition from imports to 
assure the efficient allocation of 
resources, but the case of the BOP casts 
some doubt on the contention that dynamic 
efficiency can be maintained in this way 
because the U.S. industry appears to have 
reacted to increased imports with a 
considerable lag."** 


To assure dynamic efficiency in the long run, 
the author proposes "large scale entry of progres- 
Sivesxfirms!, abthough he findsstutbardrttiieubbocto 
identify mechanisms to realize this end, with the 
exception of "the entry of subsidiaries of foreign 
firms into the domestic market". 


* See H.G. Baumann, The Diffusion of the Basic 
Oxygen Process in the U.S. and Canadian Steel 
Industries, 1955-69 (Research Report 7305, Dept. 
of Economics, The University of Western Ontario, 
1.979 39% 
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Other writers, from a different perspective, 
comé “totam “similar > lconelusi6neoynors exanphe, Sehe 
Chairman of the U.S. Federal Trade Commission, has 
remarked, 


"The question I cautiously raise is 
whether multinational investment may not 
be the long awaited cure for the malady 
GEGprotectionisms= oryat Weastesa mayor 
Part +oLrCthnat Guxre ans 


Certainly, the ‘multinational firm has dis-= 
played alcapacity to °"unlock the door. .ofY .compara- 
tive advantage". Whether the political and other 
objectives that originally justified the imposition 
of tariffs are thereby being undermined, or whether 
freer markets, achieved by the substantial reduc- 
tion of VtarPris ior byvtehe action ole. multinationals 
in by-passing the tariffs, are consistent with 
these (perhaps altered?) objectives is an important 
consideration for public policy. The assumption 
that the substantial reduction of tariffs, without 
more, will assure long-term dynamic efficiency in 
the industries affected cannot at the moment’ be 
considered to have support from the available evi- 
dence. Such reductions, made in concert with other 
measures to promote adaptability, flexibility, and 
long-term change, promise, although they do not 
assure, more effective market performance in the 
protected industries. 


* Lewis A. Engman, in an address before the 
Economic Club of Detroit, April 29% 1974. 


ANGE on “the Dim vations ot Using Criminal Law 


Since 1889, when Parliament first enacted laws 
relating to conspiracy to restrain trade, the com- 
bines laws have taken the form of criminal prohibi- 
tions enforced by criminal penalties following 
trial according to criminal procedures. Resort to 
the criminal law was quite understandable in the 
circumstances of 1889, and the continued emphasis 
on criminal law since that time was considered 
desirable in view of certain constitutional law 
decisions. Viral iy exclusive reliance on 
criminal law, however, has been increasingly and 
widely recognized as a serious obstacle to effec- 
tive implementation of competition policy. Nor _ do 
many types of combines problems fit comfortably 
within the traditional function and requirements of 
Gcramimnal. laws “In =*result, combines’ Law contains 
various substantive and procedural compromises that 
have been neither adequate from the point of view 
of effective competition policy nor desirable _ so 
fam vas shiosittegrity (of thetverininal« kawecus. .con= 
cerned. For these reasons, the proposals made in 
this report reflect the decision evident in the 
1975 amendments to move away from exclusive reli- 
ance on criminal controls. Some new constitutional 
law questions may be raised in the process, but 
that is an inevitable consequence of the attempt to 
improve the effectiveness with which competition 
policy is implemented. 


One of the central difficulties with using the 
criminal Tawlin this field “is-that-thevt unctron. tof 
criminal law and the purpose and capacity of the 
criminal sanction depend upon a substantive prohi- 
bition that is defined sufficiently precisely in 
advance that a person has fair notice, before 
engaging in the conduct, that it is against the law 
and the public interest for him to do so. Ideally 
a widely accepted moral disapproval of the conduct 
exists in addition to the specific prohibition. 
Competition law, however, cannot realistically 
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define many undesirable events except in terms of 
their economic effect or likely economic effect. 
Mergers, uses of market power, and price differen- 
tials, for example, are desirable, inconsequential, 
or harmful only according to the market context in 
which they occur. 


The growing complexity of the economy, and of 
economic analysis, has no doubt contributed signi- 
ficantly to the inability to frame many effective 
speci ficuliaws ‘imrthis cikelds It) has) tveakso > conte: 
buted to the disappearance of much of the moral 
force underlying the original enactment of combines 
laws. The point is that there are situations where 
businessmen do things that, while they should be 
prohibited, nevertheless do nok warrant the 
ignominy of criminal charge and conviction. 


Not only is the exclusive use of criminal law 
ini fthis 6 freldc negative ands .confrontat onmst euin 
approach and effect, but criminal procedures are 
slow, costly and procedurally cumbersome. The 
publicly imposed sanctions for breach of criminal 
laws are severe and the procedural safeguards to 
prevent unwarranted conviction are accordingly more 
stringent than the comparable safeguards in civil 
acevons:. In 1960, Parliament acknowledged the 
inadequacy of relying exclusively upon the regular 
criminal courts by conferring jurisdiction on the 
Exchequer -Court “(now the Fedérahke,Count) » ;tonrray 
charges laid under the Combines Investigation Act. 
The constitutional basis claimed for the 1960 
legislation was to help achieve the better admini- 


stration of the laws of Canada. Perhaps it has 
helped but the Federal Court must still decide 
combines cases by applying criminal laws and 


procedures, and this limits the improvement that 
can be achieved. 


The primary shortcoming of overemphasis on 
criminal law is the economic ineffectiveness of the 
judgment and remedy. It is too simplistic to con- 
clude a lengthy investigation and hearing of a 
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complex industrial situation with an all-or-nothing 
condemnation on the basis, frequently, of refined 
jJurisprudential notions of agreement and intent 
that may be largely irrelevant to the businessman 
and economist. The judgment and remedy are usually 
(and sproperiy .i2n athes.context~vo£- eriminady law) 
backward-looking and behaviourally oriented, and 
pay little concern to fostering desirable market 
Situations. They are, in short, largely unconstruc- 
tive so far as the economy is concerned. 


Criminal law does have a vital role to play in 
the total enforcement scheme but only in the 
limited sphere where it can be effective, namely, 
with respect to conduct that can be defined with a 
reasonably high degree of precision and that is 
generally agreed to be contrary to the public 
interest regardless of its more specific factual 
context. In those areas of deliberate deviance 
criminal penalties should be as severe as might be 
requLredmio. cstbampwxout,.<thenkpractiee. This may 
require jail sentences in appropriate cases. 


The need to restrict criminal law to matters 
that can be reasonably precisely defined is under- 
scored by the recent provision for civil damage 
actions in cases where criminal activity causes 
private injury, regardless of whether or not a 
criminal conviction has resulted. 
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Preamble 


Whereas a central purpose of Canadian public 
policy*is"to*promote “the” nattonal”interest andthe 
interest of all Canadians by providing an economic 
environment fully conducive to the reduction of the 
real costs of providing goods and services, by 
expanding opportunities relating to both domestic 
and export markets, and by encouraging innovation 
in technology and organization; 


And whereas one cf the basic conditions 
requisite to the achievement of these ends is’ the 
creation and maintenance of a flexible, adaptable 
and dynamic Canadian economy, making it necessary 
to promote conditions which will stimulate and 
facilitate the movement of talents and resources in 
response to market incentives whether such incen- 
tives are short or long-run in nature; conversely 
to reduce or remove barriers or hindrances to such 
mobility except where such barriers may be inherent 
to achieving real-cost economies; and to protect 
freedom of economic opportunity by discouraging the 
predatory exercise of economic power and by 
reducing the need for detailed public regulation of 
economic activity; 


And whereas the existence of such a market 
economy may only be effectively ensured by general 
laws’ .of.Ogqeneral’ application” throughout “Canada, 
which) laws: are@administered’ “in” a “consistent and 
uniform manner. 
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Objectives of the National Markets Board* 


In exercising its powers under this Act the 
Board shall, so far as possible and subject to’ the 
other sections of this Act, seek to give effect to 
the following general policies: 


i. 


To facilitate market-oriented adjustment 
and transctormation in “the “structure! -and 
methods of producing and distriburiag 
articles and services nye Canada in 
response to the initiatives of persons 
engaged, or who wish to engage, in indus- 
trial, trade or commercial activities; 


To facilitate the achievement of real-cost 
economies in the production of articles 
and services in Canada and in their dis- 
tribution within Canada and abroad; 


To prevent the use of market power for the 
primary purpose or with the primary effect 
of reducing or foreclosing market rivalry; 


TO eliminate barriers to the entry by “any 
person into a business, or market of his 
choosing where the barriers are not justi- 
fied by law or by real-cost economies 
leading to superior economic performance; 


x Por a’ detailed drscussion of the structure “and 
the functions of the proposed National Markets 


Board, 


see the section, "A Specialized 


Adjudicating Body". 
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To promote the removal of rigidities in 
production, ‘distribution and, pricing» prac— 
tices in the various sectors of the 
economy; 


and shall seek to limit its orders to those of an 
enjoining nature rather than requiring a particular 
business enterprise or trade to act in a _ specific 
manner, so far as this may be reasonably consistent 
with implementing the above stated policies. 
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Issues in Market Organization 
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Merger Activity 


Merger activity is, in considerable measure, a 
reflection of changes in the size and shape of 
business concerns as they adjust to continuous 
changes in the market. These changes are the pro- 
qduct of*technological, “organizational, i smanageridl, 
and other factors, both domestic and international. 
There are, in fact, many possible reasons why two 
Or more firms, if joined together, may perform more 
effectively in the market and so have a higher 
value than if they pursue independent existences. 
Such consolidations, as will be developed later, 
are likely to be more important for small unenter- 
prising economies than for large, dynamic econo- 
mies. It is, however, safe to assume that for both 
the vast majority of mergers are of interest only 
to the concerns innvolved in them. It is equally 
certain that there will be some mergers that are of 
takeresretoupubiie> polieysv alto 1Sseichesvadentatica= 
tion of such mergers, the criteria on which they 
should be evaluated, and the prohibitory, condi- 
tional or other remedial measures that may be 
required to bring them into conformity with the 
public interest, that are the subject of this area 
Sfmapublaeupoltey. 


ine@=record of merger” vaclivity—"in “Canada Sis 
available in something approaching full coverage 
forVonlyGtheSlimited-perzodrvors 19452 through’ 1961.4 


* Grant L. Reuber and Frank Roseman, The Take-Over 
of Canadian Firms, 1945-61 (Ottawa, The Queen's 
Printer, 1969). The data collected on acquired 
companies relate to companies for which the 
amount paid exceeded $10,000, hence, a certain 
number of the recorded acquisitions must border 
on the irrelevant. 
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A less detailed compilation, available for the 
years 1900-1948, is still of some value in indi- 
cating general trends in merger activity.* For the 
years after 1961 no data comparable to either of 
these compilations is available. 


The usefulness of registers of numbers of 
mergers is limited since the interest of public 
policy is in a specific merger in a specific indus- 
try, or multi-industry, setting. Nevertheless, they 
have some value for a given country in providing a 
general view of past trends and possibly of 
emerging tendencies. Comparative data for Canada 
and other countries, if available, may also indi- 
cate whether there is evidence of parallel merger 
developments among them or whether each has its 
particular merger profile depending on its size, 
itsopublicmpelicy,spand etheratfactousponanctuadrng 
even the personalities of some of its leading busi- 
nessmen. 


The point of dimishing returns in such his- 
torical surveys is, however, quickly reached in the 
context of the concerns of this report. Whether or 
not high levels of merger activity are correlated 
with the levels of industrial stock prices, stock 
market trading, new businesS incorporations, and 
the like is of peripheral importance. It would be 
of greater value if we had studies of such func- 
tional issues as: 


(1) the interrelationship, if any, between 
technical know-how, technical progress, 
patents and the growth of buSiness, and 
the level of merger activity; 


* See J.C. Weldon, "Consolidations in Canadian 
Industry ,. 93900-1948" itinsbiseAxs Skeochagded.), 
Restrictive Trade Practices in Canada (Toronto, 
II6G “pps 22decro) 
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2) ea tthendniiuencers of. .“marketing»..policys:on 
vertical and horizontal integration - and 
on the level of merger activity; 


(3) whether mergers are a more common feature 
of industries undergoing growth accelera- 
tion, or whether merger movements result 
from an abrupt retardation in high growth 
racese 


(4) what are the effects of barriers to 
entry, taxation policies, and the like on 
merger activity; 


(5) whether rising costs and deteriorating 
business conditions tend to speed up the 
structural). recasting: -,precess: qrand. thus 
force significant numbers of firms to 
seek to sell out. 


These are longer-term projects which we recom- 
mend - along with detailed post-merger evaluation 
studies - for consideration by the research section 
of the Bureau of Competition Policy. Such studies 
could make an important contribution to the better 
co-ordination of merger policy with other aspects 
of public policy. At present, we can assume _ that 
effective progress is being made by the’ securities 


marketing agencies in eliminating the "fast-buck" 
mergers of irresponsible promoters that figured so 
prominently in some earlier merger "waves" and 


contributed in no small measure to subsequent poor 
performance in a number of product markets.* Basi- 
cally, we want to be sure that significant changes 
in the size and shape of business concerns by the 
merger route represent adaptations to technologi-. 
cal, Organizational and other market influences, 


* A number of the 1900-14 mergers, in particular, 
created corporate structures having such adverse 
consequences. 


rather than being induced by inappropriate tax or 
other *pub Pic *poliiertest sion? beimc- “ene PEOducta.e. 
private projects” to -impose *avtuaveral  restramts fon 
the market. 


Some Features of the Merger Record 


Over the period 1900-1961* there were at least 
two, and probably three, major concentrations of 
merger activity in Canada. Although it is diffi- 
cult to make precise comparisons because of uncer- 
tainty about the coverage of the data for earlier 
years and because of changes in asset values and 
the size of the economy, it appears that the con- 
solidation movement of the 1920's occupies’ the 
pre-eminent position. According to Weldon, for the 
years 1900-1948, 


"The period 1925-29 of itself accounts 
fer about 35 per cent of the. record jas 
measured by number of consolidations and 
enterprises absorbed and about 45 per 
cent as measured by volume of consolida- 
tions. EL callowances 71s -emadeYSior trad 
upward bias in the latter figure (asset 
figures probably being somewhat inflated 
relative to the period as a whole) and 
for a downward bias in the former figure 
(consolidations apparently being somewhat 
larger than average in this period) it is 
reasonable to say that about two-fifths 
of the consolidation movement occurred in 
this ®ravesvear*spanwors 


Another major peak located in 1910-1911 also 


contributed a number of mergers which exercised an 
important influence on the shape of the Canadian 


* See Tables A-1 and A-2 in the statistical appen- 
dix” Lov cha sesect Peoire 


BS Weldon: vOD. Cita, pObs. ieee coer 
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the number of mergers increased substantially and 
reached a record level in 1968 when, according to a 
preliminary count, 159 Canadian companies were 
taken over by foreign firms, and 230 Canadian com- 
panies by other Canadian companies. * 


The striking thing about the two early merger 
movements (1900-1914 and 1921-1930) was the degree 
bomewhachittheys alteredisthesiconfitgurations ors4 the 
Canadian economy in a long-lasting manner. In some 
industries most of the major firms were brought 
together; in others whole masses of smaller firms 
(in the: casewofi Canadian?'Canners “btds,  5328firms) 
were taken over. Nothing of such relative impor- 
Lamcemhastoccurred Gnowecents years: 


According to the Report of the Royal Commis- 
Sion on Price Spreads, 


"In the earlier period from 1900-1914, 
consolidations affected from 30 to 40 
Ssubdivasvens) of Canadians Industzysampare 
ticular vache» coal eumrvonyand: steclis group 
(h5 cases)Giithes pulprand paper group*” (2s 
cases), and the packing and canning 
Gmoupsi isicases) si Rine! these perLodardkYezi= 
1930, the industries chiefly affected 
were brewing, canning, dairying, pulp and 
paper, construction materials, and the 
grainetradesatiper2s)% 


Other industrial Subdivisions were also 
affected in lesser, but still significant, measure: 
Lobaccos sfishs curwngrands. packing, smeats products, 
cotton textiles, asbestos and products, gypsum 


* These figures for 1968 are quoted in the Report 
GCimathe eCommittee sof ~ethe Ontario HSecunreres 
Commission on the Problems of Disclosure Raised 
for Investors by Business Combination and 
Private Placements (Toronto, 1970). 
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products; . petroleum and.ats}; products,4. non=fenrous 
smelting and refining, cement, and paints, pigments 
and’ varnishes. 


To put matters in perspective, it appears 
certain that the. » characteristic’ consolidation “of 
the post-war period involves fewer enterprises and 
that, in total, the post-war consolidations are of 
much smaller relative significance in changing the 
industrial structure than were the consolidations 
of earlier periods. These conclusions are re- 
inforced by the large increase in the number of 
farms from.275 2290 2n9 2945. 400 206s S09Ae nt LIGAR 


Reuber and Roseman have pointed out that the 
total number of Canadian mergers from 1945 to 1961 
(1,826) 4nitaliljyawas equal to, about iy3" per = cena sor 
the number of Canadian companies in 1961.* On a 
different basis, taking the number of employees in 
the total number of mergers between 1945 and 1961 - 
they concluded that "something like 2.6 per cent of 
the industrial labour force was involved in inter- 
national mergers... and about 2.9 per cent of the 
industrial labour force was involved in domestic 
mergers." ** 


It is of interest to note that Professor M.A. 
Adelman concluded that for the United States the 
assets of the industrial mergers completed in the 
33 years January 1951 - June 1954 amounted to about 
two per cent of the total corporate assets (in the 
middle of 1954) in the industries covered by the 
stidy.42% Professor caRobert _ SAiTeSotoe has also 


Cnr ODenG@Loey © Pwao bls 
xx AB ones ee pe Bz 
#%* Reporeced.Oinssan address to the American 


Management Association, October 31, 1956, "The 
Current Wave of Mergers Analyzed". 
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reported that from 1940 to 1947 some 2,500 firms 
disappeared through mergers, constituting five per 
cent of the assets invested in manufacturing and 
mining<* 


In the United States, recent years have seen a 
Significant increase in a gquaSi-merger form of 
Organization, the joint venture. The summary of 
the data on joint ventures recorded by the Federal 
Trade Commission for the years in the mid-1960's is 
contained in the following quotation from the News 
sunmary Ofythe: FTC,3hebruatya2 7], 4L90¢- 


"The Commission for the second year 
recorded joint venture activity involving 
participation of American companies in 
both domestic and foreign projects. The 
total recorded in 1966 equalled 218 as 
ePomparedrcto, df) enol b65. Ofrieothe o£966 
total, 72 were joint ventures between 
Uss.) companivesionky,». andswrotinithese, 1049 
were to operate in the United States and 
12 in foreign countries. There was no 
information as to country of operations 
foytiel of tthe:wjointaventures. 


There were 146 joint ventures repre- 
senting co-operation between U.S. and 
foreign companies. .Of these, 125 were to 
operate in foreign countries and 10 in 
thesUnitedwStates...Thescountnbys,ofsopera- 
tion for 11 was not reported. 


Nearly three-quarters (72 per cent) of 
the joint ventures formed last year 
[1966] were engaged in manufacturing 
activity. The chemical industry had the 
largest number of new joint ventures 


m Wopert HaaSOLo lhe. RolitacalgAuthoritywandeathe 
Marker joyeten, (Gincinnati,, L974), p. 266. 


(46) -«wkthethose “formed tou participatewim 
the mining industries being second in 
total number. These two industry groups 
together represented one-third of the new 
joint ventures formed last year." 


For Sweden, a somewhat broader set of measures 
of merger activity: istavatlable;malthough, £0natd Le= 
fering periods of time. Bengt Ryden provides’ the 
following summary: 


"The extent and momentum of the wave of 
mergers can naturally be measured in a 
number of different ways. One method is 
to relate the production of the merged 
companies to the total output figures for 
pndustxrytasca iwholesor Giors thessspeciive 
branch, <Daring@thers ()958=6 2eapenrtod sthe 
sales of the merged companies represented 
one-third of the total value wot produc- 
CHON HUM ATNGUS tries Solelve damning: whe 
years 1963 and 1964 the corresponding 
figure was 40 per cent. No estimate is 
yet available for the last two years 
bite, 1965 <andushotel p-Gbueistihe 2stecen 
increase in the number of mergers, and 
theseonsprcuotsy. participationssof smayer 
companies in this wave, suggests that the 
share is not less than 50 per cent. Even 
if we correct for double-counting and 
other sources of error, this would mean 
that something like three-quarters of the 
value of total Swedish output has_ been 
influenced by amalgamations over the past 
ten years."* 


* Bengt Ryden, "Concentration and Structural 
Adjustment in Swedish Industry during the 
Postwar Period", Skandinaviska Banken Quarterly 
RewAlew. (9 6issti v2) mo it 5 ae 
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Another method is to relate the number of 
mergers to the total number of industrial companies 
inv thefecountryvesthen tobal fnumbertvor sindustrial 
enterprises in Sweden in 1966 was 37,000 (as 
against 1067, 309¢titrmssins Canada;in,y1961). 


"This means that the roughly 2,000 com- 
panies that have participated in various 
forms of amalgamation since 1958 repre- 
sent ‘onlyrowperacentocorecalil qwandusthial 
companies; insour'’country. The approxi- 
mately 700 companies which have been 
purchased over the same period do not 
even constitute 2 per cent of the total. 
If we eliminate companies employing fewer 
than five persons, which many consider as 
belonging to the crafts rather than the 
industrial sector, the figures are still 
low. The corresponding shares are _ then 
I2Handp4> percent; respectively, 7ot-wa 
total~-Oof217,000 cConpahies?"4 


From these data Ryden concludes, 


ieee thes |i figures+ revead-). thateyvayqreat 
number of.small companies~ have not yet 
Ppartieiapated-inyw-the concentration  pro- 
cess, which can be interpreted as meaning 
thatsandustradl-concentrationsas Yaszityet 
Onavatin thehanitial-’stages* of .whatheis 
probably going to be an intensive devel- 
opment." 


A report in Index** provides some details 
about mergers and collaboration agreements in 
Sweden in 1968. 


cy Tpsdee pens 4% 


** Tndex (Svenska Handelsbanken Economic Review), 


NOZA 29 wH1.9 69-4) Fpd-+ Bx 
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"The number of mergers and long-term col- 
laboration agreements in Swedish industry 
during 1968 was the next highest for the 
postwar periody< ‘A: totalisoofe 292° \agree= 
ments of various kinds were concluded. Of 
this number, 125 were total mergers and 
45oSpartial mergers between Swedish 
companies. TnevaddLtaonF 15 Swedish 
companies bought foreign firms and 18: 
foreign companies took over Swedish com- 
panies. Finally, 47 collaboration agree- 
ments between Swedish companies were 
registered and 42 between Swedish and 
foreign companies. 


Total mergers between Swedish firms 
affected 2.1208 industrial ‘oworkers win 
Sweden last year. FOrYo the eq feur-yeaer 
period 1965-68 the figure was 10%." 


To revert to the Canadian situation: in terms 
of (1) relative merger numbers (and their limited 
effect in bringing together the leading firms) in 
the post-war years aS against the earlier merger 
movements, (2) the large post-war increase in the 
number of firms, and (3) also keeping in mind the 
dimensions of merger and joint venture activity in 
Sweden and the United States, it would appear that 
the general merger movement in Canada has not given 
rise to any important consequences for the eco- 
nomy.* At the same time, there have undoubtedly 


* We may well echo Professor Adelman's conclusion 
for the United States: “The next 2c ime. ous ca. 
that official Washington is worried about mer- 
gers swallowing up small business, or leading to 
greater concentration, remember the devastating 
question in the Book of Job: ‘Who is this’ that 
darkeneth counsel by words without knowledge?!" 
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been a significant number of mergers that the 
Canadian economy would have been better off with- 
out. It is not so much the number of mergers’ that 
gives cause for current concern as the nature of a 
comparatively small number of those that have 
occurred. Tihotaci ,Amlany, joncdenmt choot malhtaans liand 
improve the international competitiveness of some 
Canadian industries; weimay. over the next decade 
require an increase in the number of BF good 
mergers, partial mergers, and quasi-mergers* (that 
is, jOint ventures and what Swedish authorities 
refer to as collaboration agreements or agreements 
On co-operation). To the dedicated combines 
economist a single "bad" merger is one merger too 
many, and, unless prohibited, its harmful influence 
may, indeed, persist for many years. Nevertheless, 
Chies presents tuations does: not «call» fon: qapuccrash 
anti-merger program; what is called for is a more 
sophisticated approach to merger analysis than 
Canadian jurisprudence has permitted to develop; 
anduytos thisyisubj ect: weiwildn return. \\daterisan:>>this 
section. 


Merger’ Activity by» Industry Sub-Diviasions 


The data .on)+merger numbers. ‘already quoted 
relate in the main to overall levels of merger 
activity; it remains to examine briefly the extent 
to which merger activity tends to be concentrated 
in certain industry sub-divisions. Ideally, we 


* For legal purposes a merger may be a merger, 
whether it involves the complete operations of 
PaewDAaACeLCLpaLa nd £auGMms (Or VOmny eyar portion /cOor 
their assets; for economic analysis and _ public 
poiacy sthexrecent tendency :forsmulti—product)> or 
multi-process firms to sever a section of their 
Operations to unite with another firm (or a sec- 
txonsio anothers fam) im aye" pantlalsmerger "wma 
"Joint venture" may very well possess_ special 
Significance. 


te ee 


shoulds likes top bexvable, toadiscovers:(1) tethe.: number 
of mergers by industry | sub-divisions; °12)0 thes) per= 
centage which the number of merged firms consti- 
tuted Gf/ the cotals numberof ef 2rnms, se andes gaiche 
percentage with the turnover (or the number of 
employees) of the merged firms constituted of the 
total for the industry sub-division. 


Suchiunformationens 1 fis avestable, sswouldprmare 
possible significant inter-country comparisons not 
only of the degree to which mergers were affecting 
the "structure" of similar industry  sub=divisions 
in each country but also whether the different 
countries involved in the comparisons were under- 
going a similar cross-sectional merger experience 
(and thus were responding to similar technological 
and organizational influences), or whether each 
country tended to pursue a distinctive and indepen- 
dent merger course. Unfortunately, the information 
for such inguiries is available only for Sweden; 
the Canadian data are the most seriously inadequate 
of those for the three countries of interest to 
this report. However, the data are still of inter- 
est and they are’ set. outy in. Tables A=3),.2A—5)25 A=6 
and A-7. 


In order to provide a manageable picture of 
the major areas of merger activity in each country, 
those five industry sub-divisions showing the 
highest number of mergers are listed, supplemented, 
where the information is readily available, by 
calculations showing the proportions of mergers to 
total firms in the sub-division, and the merged 
companies' turnover aS a percentage of the total 
for the sub-division. 


Even though the definitions of the sub-divi- 
sions smayid fien siohtive from coumtryeico, Woournery, 
the rough dimensions of the picture that emerges 
are probably fairly reliable. In making compari- 
sons, it should be kept in mind that the approxi- 
mate relative economic sizes of the three countries 
are something of the following order: Sweden - 1, 
Canada = 3S and UsA = 30. 
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are probably fairly reliable. In making compari- 
sons, it should be kept in mind that the approxi- 
mate relative economic sizes of the three countries 
are something of the following order: Sweden - 1, 
Canada’="37 and USA? ==30% 


The five most active (in terms of numbers of 
mergers) industry sub-divisions account in the case 
or Canada “and the sUSA forabout’ 55" per’ centor “all 
mergers; in the case of Sweden for about 75 per 
cent (part of which may be due to the broader defi- 
nitions of the sub-divisions employed). What is 
genuinely astonishing in the case of Sweden is’ the 
percentage which the merged companies' turnover 
PeeCOunts fOreuny thes totalgsturnover=4for® the* sub- 
division concerned - and this ina period of only 
nine years. Figures ranging from 95 per cent to 30 
per cent for broad industry sub-divisions are 
beyond our range of recent experience. 


In order to provide a crude comparison of per- 
annum merger activity by country by leading indus- 
try sub-divisions, Table 1 brings together data for 
the five most active divisions.* Even on a_ basis 
which makes no adjustment for differences in econo- 
mic size it is apparent that Canadian merger acti- 
vity is far below the Swedish level. Adjusted for 
relative country sizes, Canada's level of merger 


Aculvatly appear sweovbe roughly Gone Ssixthe tole rene 
Swedish level, and about one half of the USA level 


(wHchetheomexcepti1on yor (ice ieset ranks Gndustry 


* The data from Table 4 were not used since they 
refer only to "large" mergers in the United 
States, that is mergers which must involve an 
acquired company which had assets of at least 
$10 million at the time of acquisition. The 
cut-off point for Canadian mergers was $10,000. 
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sub-divisions).* Even making allowance for a _ very 
large. margin, of error.in the statistics the; result 
are still impressive. 


Turning to the cross-sectional comparison, 
there are (in terms of numbers of mergers) three 
industry sub-divisions which appear among the top 
five "merger-active" groups for each of Canada, 
Sweden and the United States. These are: 


- metal working, machinery and engineering, 
- chemicals, 
si; £f OOO 


Pulp and paper or paper products is the fourth 
most active sub-division for Canada and for Sweden; 
electrical machinery is the most active group for 
the United States, and electrical products just 
misses the sixth position for Canada by three 
mergers. Tests of the level of merger activity 
other than on the basis of numbers of mergers 
would, if they were available, undoubtedly fre- 
shuffle the relative positions of the leading 
industry sub-divisions, as is indicated by the 
Swedish data (Table 3).** Nevertheless, even 
allowing for this possibility, the broad pattern of 
merger activity by industry sub-division would 
continue to display a high degree of similarity 
among the three countries. In view of the differ- 
ences among the countries in size, in tariff 


* The adjusted numbers for the first rank indus- 
tries are: food and beverages (Canada) - 130, 
electrical machinery (USA) - 171. Ti asiseepLlo= 
bable, that «the+total’ jo-fore;Canada piwul lube kude 
more small firms than does the total for the 
USA. 


** Although if "Beverages" and "Foodstuffs" were 
combined in the Swedish classification of indus- 
tries into one sub-division, as is the case for 
Canada and the USA, the shifts would be minor. 
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Number of Mergers Per Annum By Industry 


Sub-Division* 


(Unadjusted for economic size of country) 


Sweden 
(1958-66) 


I 


Metal working, 


machinery and 
engineering 
b3 525) 

TAL 
Chemicals and 
chemical pro- 
ducts 

CI) 

het CAS 
Foodstuffs 

(B20) 


BV 


Pulp and paper 


tein) 
V 
Textiles and 


clothing 
OPN, 


Canada 
(1945-61) 


ni 


Food and 
beverages 


oc) 
ma 


Chemicals 


(AT, 3) 

ebeE 
Metal Fabrica- 
ting 

(4 <1) 


lay) 


Prankting:, Cucs 


(3.4) 


(1961-71) 


il 


Electrical 
machinery 


(170«6) 
ity 
Machinery, 
except 
electrical 
(eh 2a) 
aia], 
Chemicals 
COS 2 
ag 
Food and kindred 
products 
(90.6) 
V 
Transportation 


equipment 
ERY 


* Derived from Tables A-3, A-5 and A-7, as summar- 
ized. in Tables: 2,.%-nd os 
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Table: »2 


Canada - Number of Acquired Companies, 1945-61 
(Classified by manufacturing industry) * 


Number of Acquired Companies 
(i.e., total foreign mergers plus domestic mergers) 


I 

Food and beverages - 225 
EAL 

Chemicals - 73 
IT f 

Metal fabricating - 70 
IV 

Paper = 65 
vi 

Printing: vietor — 57 
vi 


Non-metallic mineral 
products = 53 


The five largest industry categories account 
for approximately 55 per cent of the companies 
acquired by all 20 manufacturing categories. 


* Based on Reuber and Roseman, The Take-Over of 
Canadian Firnis, 294561, ‘Table: 4A=3), app’ 270-71; 
as reproduced in Table A-3. 
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Tab Le "35 
Mergers in Swedish Industry* 1958-66 


No. of mergers Mergers as a Merged companies' 


in Sweden Shor NO. Or turnover as a % of 
(complete and companies, total value ofeout> 
Dawmeral) BOG pute im tchemqroup 


BOSS -O2e= bIG3—64 


I I I se 
Metal-working, Chemicals and Beverages Beverages 
machinery and chemical pro- 
engineering aucts 

(3207) (34.1) (CESS (:95)) 

& I te Te DL 
Chemicals and Pulp and Food- Chemicals 
chemical pro- paper stuffs etc. 
ducts 

(86) (25.0) (46) (54) 

Uh abzE ih Sa UEALAS Aid bas 
Foodstuffs Beverages Metal- Metal- 

working, working, 
eer See. 

7) CHL eeG:) (53) (48) 

Ny Ly IV Joy 
Pulp and paper Metal-working Chemicals Non-metal- 

machinery and etc. liferous, 
engineering etc. 

C15) (622105) (3) (45) 

(cond’ t) 


* TBasedon = benge Ryden; Op.) clus" p. 52° and p55. 
See Table A-5. 
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Tab ver Sigveond’ vt) 


No. of mergers Mergers as a Merged companies' 


in Sweden Stok alino. OFS tuEnovermasva s7oOf 
(complete and companies, total value of out- 
partaaly) 1962 put in the group 


195S=62 1965-64 


V V V V 
Textiles and Non-metalli- Pulp and Pulp and 
clothing ferous paper paper 

quarrying | 
(60) Ge (30) (363 
(The five largest categories in Pranting & 
column 1 account for approximately allied 
75% of all mergers in the 12 manufac- industry 


turing sub-divisions) (33) 


so Fie 


Table 4 
United States - Number and assets of large manufac- 
turing companies acquired, by 
industry of acquired company, 1948- 
Lal eles 
Assets of acquired 
Number of acquisitions companies 
(millions) 
I i 
Machinery, except elec- Machinery, except 
trical - 219 electrical ($8,600.5) 
ab AE sa 
Food and kindred products Petroleum and oil pro- 
mcg Co) GQUCES MES 33,59 2528) 
iL ea ie 
Chemicals and allied pro- Primary metal indus- 
ducts - 140 tries ($7,810.8) 


Note: A "large" merger must involve an acquired 
company which had assets of at least $10 
mitlronrratethe: time of acquisi1tion. 


(condita) 


* Based on Mary Ann Comps, et al., Large Mergers in 
Manufacturing and Mining, 1948-1971, (Federal 
Trade Commission, Washington .D.4j3wrlI/2ai;asPable 


Spaips Fey SGee Table A-6. 
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Table*49ei.cond"t) 


Assets of acquired 


Number of acquisitions* companies** _ 
@nzllions) 
LY AL 
Electrical machinery - 122 Food and kindred pro- 


duces ($$ 679705 99 


we We 

Primary metal industries - Chemicals and allied 

120 products ($6,851.0) 

* These five industry ** These five industry 
categories account for categories account 
approximately 46% of for approximately 
all mergers included in 52% (Of “the Lotal 
the 20 industry cate- assets of all 20 
gories. "(Paper and industry categories. 
allied products is 
seventh, with POR 


mergers)". 
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Table 5 


United States - Number of Manufacturing Concerns 
Acguired, by Industry of Acquiring 
Company , ThI6GiS1 9 71s 


Number of acquisitions 


f 

Electrical machinery ail, Be 
eh 

Machinery, except electrical - 1,377 
tbh 

Chemicals gare es g/ 
IV 

Food and kindred products - 999 
V 

Transportation equipment - 803 


These five industry categories account for 
approximately 55 per cent of all concerns acquired 
in the 20 manufacturing categories. 


tunBasedhonwAmeliiaybucas/seted ba, FCurrent sPrends ein 
Merger Activity - 1971. (Federal Trade Commis- 
sion? Miashington )D.CGa) jatabhe pas, pomo. 40: See 
Pabhe Asis 
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policy, in anti-tyvust) @pebitey, fhin . foreicn )auyves— 
tment, and in the role of government, | the  vouginiy 
parallel shape of their merger-activity profiles by 
industries suggests some interesting speculations. 


First, it would lappéar ,thatmadsignificant pro- 
portion of domestic mergers constitute a response 
to specific functional influences of international 
reach. Whether these influences tend to be techno- 
logical, organizational, or simply price-based, is 
qgifficult to say. The fodéd and» beverage! t1ncusctey 
may, for example, respond to domestic influences as 
well as to the demonstration effect of organiza- 
tional changes adopted in foreign countries, * 
rather than to any direct price pressures from 
abroad. For other industries such as_ chemicals, 
metal fabricating and pulp and paper, some combina- 
tion of scientific, technological and “prices ele— 
ments may predominate, encouraged by the growth of 
world trade and the integration of markets. The 
method by which the international influences are 
transmitted is also of interest, whether by the 
multinational corporation, by the licensing of 
technology, by the full or partial merger (the 
latter of which appears to be experiencing a high 
rate of growth), or by joint ‘ventures? ior @esimiac 
quasSi-mergers involving foreign firms (also appar- 
ently growing at a rapid rate) - all are matters of 
importance to an understanding of recent develop- 
ments and probable future trends. Other factors 
which are discussed in the section dealing with 
structural rationalization - such as steep wage 
cost increases, taxation policy, social program 
costs - while probably of across-the-board impor- 
tance, may re-inforce and expand tendencies having 
their origins in specific industries. 


* On the basis of personal inverviews with execu- 
tives in the Swedish food industry, the writer 
can confirm that marketing innovations in the 
USA were of basic importance to the restruc- 
turing of Swedish food distribution. 
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Basic to an understanding of what are the 
strategic factors in merger evolution and thus to 
the development of more meaningful policies - both 
general economic policies that affect incentives to 
form mergers and specific policies involving the 
evaluation of individual mergers - is the provision 
of much more relevant information on the process of 
change and adjustment in this area. The primitive 
state of the data currently available makes pos- 
Sible the adoption of interpretations often little 
above the level of ritual responses. 


Merger Policy 


Merger policy cannot be formulated as a set of 
general principles relevant for all countries. A 
large, dynamic economy providing ample growth 
opportunities, with an aggressive, enterprising 
business community, and with flexible and adaptable 
institutional arrangements, can rely on indiffer- 
ent, perhaps merely symptomatic, criteria to 
identify undesirable mergers. Nor need the _ body 
responsible for making the identification possess 
special gualifications or high sophistication in 
economic matters; the market process will, itself, 
sort matters out effectively. For example, the 
United States has relied on a merger policy based 
on a Simplified version of market structure inter- 
pretedcby sthe»regular courts. However, both the 
market and the number of firms in that country are 
so large, and the economy so dynamic, that if the 
courts=sprohpbitiod. ¢ mergersithet) anay" beasjustitued 
economically or approve a merger which cannot be 
justified economically, little damage to the public 
interest will ensue. 


A small economy does not enjoy the same elbow- 
room in policy making. A few bad merger decisions 
may strengthen monopolistic elements unduly or they 
may inhibit the development of firms of sufficient 
size to undertake production and marketing effec- 
piVveliverimigekiwornid context) ldnd- o> participate, at 
least as a partner, in the complex process of 
innovation. 
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However, a small economy (or ae stagnating 
Larger ,economy ,ofonrbhat ~ematbten)m tdoessthavesgsome 
room for manoeuyre in merger policy if it is pre- 
paredtoss,adopt.s i pelbcies sewhieGhocwr lbbacabteriatke 
reaction pattern of the economy. For example, it 
may be obliged to apply a stringent merger policy 
if the forces making for change are sluggish and 
lacking in dynamism because of inappropriate or 
Over-cautious general economic policies, because of 
apathetic and unadventurous management performance, 
both possibly re-inforced by historical circum- 
stances..;.On,..the other,hand;, ditiiscan s adopbaracmueh 
less exacting merger policy if effective and per- 
Sistent pressures for adjustment exist or can be 
created, if entry of new firms is made easier, if 
more aggressive and creative management can _ be 
encouraged, and if general economic policies are 
designed to facilitate change rather than to 
protect the status quo. 


Fundamentally, the preferred approach is to 
develop policies to alter the reaction pattern of 
the economy so as to promote economic development 
and dynamic change rather than to attempt to "fine 
tune“. .merger ;policyudinm suchxe way aswstomgmsertonout 
comprehensively and with precision the mergers that 
are undertaken. The more general policy re-orien- 
tation. propesed-jkn ithe sinbroduc ton fers imet= tonky 
less interventionist but the by-products of its 
adoption are important on a broad front, since they 
flow from the continuing pressure of more flexible 
and adaptable market behaviour. Furthermore, the 
burden on merger policy will be greatly reduced if 
Such pressures can be maintained, and the scope of 
merger policy will be narrowed accordingly. 


The Jurisprudence 


The jurisprudence on mergers in Canada, 
derived from the only two full-scale merger cases 
to be considered by the trial courts - the beer 
case and the western sugar case - provides little 
assistance in formulating merger policy. What 
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these cases appear to establish ("appear" because 
the decisions were not taken to the appellate 
COUrESsyvuasS.! thatogimi) “aoimerger which) virtually 
eliminates competition is illegal, unless (2) it 
can be justified in terms of advantages conferred 
on certain segments of the industry (such as_~ sugar 
beet growers in the sugar case) without, at _ the 
Same time, assessing the broader implications of 
the merger, Or unless (3) its prices come under 
publicuscrutiny! (suchVas acprovincial liquor’ boards 
as was claimed but not conclusively demonstrated in 
the beer case) again without assessing the broader 
impact of the mergers on either the firms being 
merged or on the public. 


The distressing irrelevance of these criteria 
requires no detailed demonstration. Thats we 
believe, will become sufficiently clear in the 
analysis which follows; at this point we refer only 
to the failure of the courts to undertake even the 
most primitive balancing of technical and organiza- 
tional values against the creation or reinforcement 
eftartrivezabs constraints: These considerations 
are, of course, much more significant in ae_=e small 
economy - particularly one facing the prospect of 
entry “into; or “competition l irom, saisworld=swide 
market - than would be the case for firms in a 
large, dynamic economy. 


Stated generally, merger policy in a country 
of intermediate size, such as Canada, has to 
involve an analysis:of both the. primary and Sethe 
secondary consequences-of.mergers, *and,"2f “these 


* Briefly, the term "primary merger consequences" 
refers to the probable impact of the merger in 


CEueatlLAgPrcorevrei nforcing /“arererei al economic 
restraints; the term "secondary merger conse- 
quences" refers to the probable real-cost 


economies and the longer-run dynamic  conse- 
quences of the merger. For further discussion 
of these factors, see below. 
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are adjudged, on balance, to be unfavourable, to 
explore the possibility of altering the economic 
reaction pattern by, for example, changes in 
taniffs;. adiniptax, policy Gl nei patenboore ghts ain 
reducing»barriersitomentryywand theblikeyepsosd that 
the impact of such changes will ensure the effec- 
tives protectéton! of thesspubbice anterestssyiip Such 
offsetting actions, arernot: sfeasable;nwor, sare anot 
acceptable to the merging firms, the merger’ should 
be prevented. That is, policy should have both a 
positive and a prohibitory dimension, with basic 
reliance on shifting market pressures and on oppor- 
tunities to maintain flexibility and adaptability 
in the economy. The penultimate resource to protect 
the: public interest in the case of completed 
mergers will reside in the prohibition of the 
misuse of high levels of market power (see below), 
but this, although useful, is less likely to serve 
as an effective spur and incentive to more dynamic 
behaviour than is the working of the broader 
influences already referred to; and the final 
remedial resource for detrimental completed mergers 
would require the dissolution of the merger or the 
divestiture of some portion(s) of it. 


Basic Elements of Policy 


Before developing specific proposals for 
merger policy, it will be helpful in understanding 
their broader implications to outline briefly the 
conceptual framework on which the proposals are 
based. 


In general, we will argue that the broad 
thrust of policy with respect to firm size should 
be (1) to, permit: the growth ,of ” firms (even an- 
volving the reduction of the number of firms) based 
On real-cost economies, including static economies 
of scale, but emphasizing those advantages relating 
toretechnologreal yprogress; products vaniwabronmesand 
Organizational change; and (2) to discourage expan- 
Sion of firm size (or the maintenance of firm size 
against new entrants) which results from the 
exploitation of artificial restraints. 
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This is a broad objective with which there is 
likely to be general agreement. In the interest of 
analytical clarity the situations in which these 
factors come into play can be broken down into a 
few categories which provide a rough framework for 
the application of policy (as well as a shorthand 
scheme of reference). 


Fellner, for example, distinguishes three 
bROddesi tbatkions fineswhecho patbiscisgsprofmtables sand 
possible for firms to grow to "appreciable size in 
relation to the market".* 


Case 1: This category covers those situations 
in which big firms possess real-cost advantages 
(that is cost advantages not derived from discri- 
mMinatory buying power) over smaller firms. This 
category can be further sub-divided into: Case la, 
in which the real-cost advantages of large size 
derive from lower oroduction costs, and Case lb in 
which the real-cost advantages flow from superior 
marketing performance resulting in a more profit- 
able relationship between sales cost and revenue.** 
BPlacingnarlanitbuonsgrowthssAin sthessstzensofptrrms 
which is based on such real-cost advantages would 
mean that the firms would be forced into cost-of- 
production functions which are more costly than the 
most economical functions available. 1a pure 


* W.J. Fellner, Competition Among the Few, pp. 44- 
30, 3 


** Including selbing cost in real-cost. advantages 
does not imply that interference with selling 
techniques is necessarily undesirable. AnIseie 
dynamic level, barriers created by certain sel- 
ling techniques may require consideration. Cf., 
Bel nema bide jel: Psi Cho nap aAlSORdoeens + Bain, 
Barriers to New Competition (Cambridge, Mass., 
1LO56)% spins) 214-145. 
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Gase=19sittations. price cannot, van cae, perwod) long 
enough to permit new entry, rise beyond a _ level 
determined by technological and organizational 
factors and by consumer preferences. Pa JHther 
words, VOLIGopolistnc exploitation" in such 
instances cannot go beyond the limits set by the 
real-cost advantages of size. 


In a large, dynamic economy where market pres- 
sures and opportunities operate with vigour, public 
policyiG6an- limitistsel fs tol vacisdeterminationGleaar 
Case l1 requirements are not exceeded, and, as 
already suggested, this may even be done on an ele- 
mentary structural criterion, such as the share of 
the largest firm (or of the four largest firms) in 
the sales in a specified market. In ae small 
economy, particularly where protectionist influ- 
ences are strong, not only may special policies be 
required to facilitate the development of firms of 
Case-l size (see the section on structural ration- 
alization), but if dynamic change is to be encour- 
aged after Case-l size firms are achieved, public 
policy will have to be concerned in some indus- 
tries with creating changes in the economic 
environment which will maintain market pressures on 
these larger firms. Static scale considerations are 
not alone an adequate aim for policy. 


Case-l considerations do not exhaust the 
factors that contribute to bigness relative to the 
IMarket. Large size may give rise to real-cost dis- 
advantages, but despite this it may be profitable 
for firms to grow to such a size if the associated 
disadvantages can be offset by other advantages. 
These situations comprise Fellner's Case 2 cate- 
gory. The offsetting advantages may derive from 
Such sources as: cost advantages resulting from 


discriminatory buying power, selling price 
advantages related to oligopoly power, or, for 
influential: inside groups, “dains “rdérived from 


financing mergers and managing bigger units. 
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However, to make bigness possible in Case 2, 
smaller entrants (which, by definition, possess a 
real-cost advantage) must be kept out of the market 
by artificial means or by the acquisition of cer- 
LaLnVvexetusive [nights *The-sorts"of- <factors) "that 
may serve to keep out smaller entrants are: the 
possession of scarce natural resources; patents or 
licences or contracts relating to some specific 
know-how; discriminatory reciprocal arrangements 
between the would-be big firms and firms in the 
preceding or succeeding stages in the structure of 


ppeductilon ror Sdistribution; and discriminatory 
arrangements between the firms of an industry and 
the unions of the same industry. Such influences 


along with the possible use of cut-throat tactics 
may keep out smaller entrants and make Case-2 
bigness possible. Obviously, some of the factors 
listed above relate to the possession of exclusive 
rights established by law (Such as patents), but 
these are Of limited duration.* Entry can be eased 
by eliminating the inappropriate extension of such 
exclusive rights, by destroying other artificial 
Obstacles, and by prohibiting the misuse of short- 
run financial superiority for cut-throat purposes. 
Effective policies directed to these ends would go 
far to eliminate Case-2 bigness and thus to assure 
that ppg. fianis coulda. <don binue “tne the . marker 
unless they possessed real-cost advantages over 
sald owstii rms Sin tproduction. costo “selling -‘cost. 
Phesrtotal yweliminatiaon of “artiufieral-véstraints 
which make possible Case-2 situations would, how- 
ever, require very sophisticated enforcement. 


* Furthermore, there is probably some degree of 
"artificial exclusion" through patent and trade- 
mark protection which is necessary to stimulate 
inventive activity. See the section in this 
report Oon-andustrial property. 
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At best, the problem of entry in Case-2 is 
still. Likely..to ybewmore, dutt veut) thhanwypm, eeasark 
Situations, because the obstacles in the former 
category are more institutional than technological 
andwnarket-performance «ln, NatuKe ee Henes p genes aeby 
"big" firms with effective bargaining power - per- 
haps .with .ar Eoothold.<i1n «“.another ynindust hy tasemay 
offer better promise of success in dealing with the 
institutional barriers;.... Policy is also complicated 
by the likelihood that actual cases will often 
involve a compound of Case-l and Case-2 situations 
- what Fellner calls hybrids. The possibilities 
here are so numerous and varied that generalization 
LS, .UnprotitabLe m= but the. .bLas eofepodacys should sie 
in the direction of encouraging pressures for 
adjustment rather than in undertaking the detailed 
restructuring of firms. 


Generally, in dealing with issues of size, 
whether. 1n.the..context.of mergers: on |. of; senepaly 
power, consideration should also be given to the 
Significance of factors internal to the firm, what 
Tibor Barna has described as "the importance of the 
human element in investment and growth, as compared 
with the importance of economic factors such as 
markets, prices and supplies of factors of produc- 
tLon."* An. innovative,and: effective, sitium pisi inod 
merely the product of a set ofi=.technological =-con= 
dLGlons wand ipstructurad, re lLationsghos. Like any 
large organization, such aS a university, a news- 
paper, a government department, its performance 
depends on a complex of elements that have been 
slowly and organically developed. Professor Robert 
A..jS0l1lo. has,.warned.us,that: 


* Tibor Barna, Investment and Growth Policies in 
British, Industrial, -axsms aCanbyrdgewinPas, 2b962), 
p. 2. This entire study merits careful atten- 
LOI 
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"These capabilities, developed through 
accumulated experience and embodied and 
iTst2vZEGguronalizéedsin Van Coutlook: Sanda*a 
poactrcer) Sinisae conplexs “OLF Spersons#to 
person relationships; and in the tradi- 
tions, morale, and self-images of those 
who participate, cannot be replicated but 
can be destroyed on the anti-trust chop- 
Ping?lbvecks Minuses for size in the 
dogmacofantrbrgneéss“wilPeenot “dow das*°a 
substitute for the systematic evaluation 
of performance."* 


Thus the weight and relevance of the broad 
economic forces which have been briefly considered 
above must be tempered in applying policy by a 
consideration of the record of the individual firm. 
Sluggish performance, resistance to change, a 
FECOLraCot @Spartiecipatron’ in» “price agreements Yor 
other restraints, and similar evidence of poor per- 
FOormMance “Wout asGaldaOfor>s stringent application- o£ 
the economic criteria. 


Favourable performance in terms of innovation, 
the price-quality record, growth, development of 
outstanding managers and other personnel, and _ so 
ony ewould’callC°for?téautvon”@in*-breaking=? Sup; 7 sor 
restricting the expansion of, such an effective 
oOrganizatrvony 


Finally, a form of quasi-monopoly in which an 
atomistic group is organized in a scheme which is 
adopted in the interests of the individual units 
and is enforced or authorized by an outside agency, 
can be distinguished as Case-3 restriction. 


FID RODELE ATS SOG) + THe *Polrtacal vAULNOrl tyxand=ethe 
Market System «(Canieinnati, 1974); spss53588 
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The organizing agency may be a private group 
(such as the Proprietary Articles Trade Associa- 
tion),* or a group, of producers who depend on the 
individual units for .-sales*“outléts ‘(<suéhacas iain 
resale price maintenance), or the government which 
intervenes in favour of the economically weak or 
the politically powerful. Entry may be restricted, 
output controlled, and prices maintained in agri- 
culture by quota allotments, numbers may be limited 
in certain professions, trade agreements reached by 
collective bargaining may be enforced, and so on. 


Arguments’ put “fLorward?ein-Ssuppocestosacsuch 
restrictions commonly run in terms of the inequity 
of a competitive group bargaining with other groups 
in-‘a‘ipartly monopolistic or oligepollis tic sceconemy, 
of the imperfect mobility of the resources involved 
in certain industries, and the like. Such arguments 
may sometimes be valid, but as Fellner has observed 
"Obviously they will be put forward in many more 
instances than those in which they are justified". 
Such Case-3 arrangements tend to develop a vested 
interest in their controls; as a consequence, 
immobility of resources will be intensified, and 
entry will not take place on the basis of compar- 
ative market effectiveness. Further discussion of 
these matters will be deferred to the section 
dealing with monopoly. 


the Avalysa sof Mergers 


Although the time available for the prepara- 
tion of this report does not make possible the 
illustration from Canadian business experience of 
at least some of the major criteria that would be 
relevant for the public-policy evaluation of 
mergers in the Canadian economy, a broad outline of 


* See L.A. Skeoch, Restrictive Trade Practices in 
CanadayeD.a7g 
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the matters requiring consideration may be of value 
in defining the complexity of the issues to be 
appraised by the National Markets Board, and_ the 
range of factors that business firms should be 
aware of when contemplating mergers of "signifi- 
Gant sproportions:s 


On the basis of the earlier discussion,. four 
stages in the process of merger evaluation in the 
Canadian economy can be specified: 


(1) The identification of "Significant" mer- 
gers, involving: 


- the definition of the appropriate 
market; 

= anaa@ySissaok mthe «structure” ,oferethe 
market. 


(2) The analysis of the primary merger con- 
sequences of "Significant" mergers - and 
if these are unfavourable, 


(3) The analysis of the secondary merger con- 
sequences - and if these are on, balance, 
unfavourable, 


(4) The analysis of changes in the economic 
environment in which the merged firm will 
Operate which will be required to ensure 
the effective protection of the public 
interest. 


Before expanding in general terms upon each of 
these "stages" of analysis, a brief comment on the 
types of merger to which they could appropriately 
apply should be made. It is our view that a pre- 
cise and detailed taxonomy of mergers is of very 
timed vatue in the application of) pubisze. policy; 
each merger is in an important sense sui generis, 
and few special "tests" can be devised which would 
apply exclusively to each category into which 
mergers might be classified. The best case for 
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special analysis -- and this only marginally so -- 
might be those mergers involving foreign ownership, 
whether by Canadian firms taking over firms abroad 
er byiforeignmfirmssetaking “over! %¢anadtaniefaerns: 
Brief reference to that category will be made 
below. For the remainder, a broad classification 
may be useful for convenience of reference since 
the literature on mergers makes rather extensive 
use of such categories. 


It is conventional to divide mergers into 
three broad groups: horizontaLlehivertical, and 
conglomerate. It is also customary to assume that 
in a merger one firm integrates fully with one or 
more other firms, what is sometimes called a full 
(or total) merger. More recently, however, partial 
mergers, in which one firm takes over a branch or 
section of another firm - both of them frequently 
multi-product or multi-process firms - have become 
more common, as have quasi-mergers, such as joint 
venture and long-term collaboration agreements. 
These latter developments, important as they 
undoubtedly are on the dynamic level, have received 
little attention from research or policy analysis 
in Canada. Reference is made to them in the section 
of this report dealing with structural rationaliza- 
tion, but no attempt will be made to include them 
in the following classification of mergers. 


Horizontal mergers are usually defined to 
include those in which the products of the firms 
involved fall in the same product, spatial and 
functional markets. This category has been 
enlarged to include product extension mergers where 
Similar products or those with close functional 
(production and marketing) relationships are 
involved; and further enlarged to include geogra- 
phical market extension mergers. 


On the analytical level, horizontal growth via 
thecherger (route for ebyasinternal” expanstomya may 
create Case 1 oligopoly, on the assumptions that 
plant was previously too small to give optimum 


technological yields, that the available firm- 
administration was underutilized and hence could 
effectively administer more plants, or that the 
plant was too small or the firm had too few plants 
to achieve the most favourable relationship between 
selling cost and demand. On the contrary, such 
horizontal mergers may create plants and firms that 
exceed these optimum relationships, although they 
will be unable to maintain such an uneconomically 
large size unless they can rely on the support of 
ameiiieorvallrestraints:tinm-other. wordsis ica Case «2 
Seihuatwon. 


Vertical mergers are those involving firms 
previously or potentially in a buyer-supplier rela- 
tionship; acquisitions which add to the production- 
marketing process (as a firm buying a loan company 
to finance consumer purchases) would also be 
included. 


Real-cost advantages may result from vertical 
Mergerse(Onmweronemiverticalks qruowth)., Oibutetvertucall 
mergers (or growth) cannot create Case 1 oligopoly. 
Such mergers can, however, become a device for 
establishing Case 2 oligopoly with its associated 
artificial restraints. 


Conglomerate mergers -- a much less popular 
form of merger activity currently than was the case 
a decade ago -- are sometimes defined as_ those 
mergers that are non-horizontal and non-vertical. A 
classification which distinguishes three broad 
Subcategories may, however, be of more significance 
foumLoun bue- polircy :* 


* See Geoffrey Thornburn, Conglomerate Mergers and 
the Growth of Sales Revenue in Canadian MIndus- 
try, 1954-1967 (M.A. Thesis, Queen's University, 
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1. diversification mergers in which the 
aAcduLrr ing ) tito trenters: ta new product 
market, with slight or no direct substi- 
tutability or complementarity between the 
productis: lof thie! tiwoMiiunisy @ birt cant ovhivelt 
the raicqumring ct i cise b Leite Gfadapilie ies 
existing supp lst tofitfactorsi puitsr production 
Or its marketing framework; 


2. conglomerate mergers in which there are no 
apparent concentric production or 
marketing functions, and hence economies 
of scale are unlikely; usually these are 
Situations in which a firm enters a 
completely different line of business; 


3. pure investment mergers which comprise all 
cases in which a financial or investment 
company has purchased a controlling inter- 
est ina firm solely as an investment and 
with no apparent operational function. 


Diversification mergers may contribute to the 
development of "bigness" which is a hybrid of Case 
1 and Case 2 oligopoly. As already suggested, in 
such cases public policy must be particularly con- 
cerned with the types of artificial restraint that 
tend ‘to be. characteristic of "Casey 2" obrgopoly, 
while preserving the Case 1 elements. There is, in 
addition / “an séxtensiveylivimeinconelusivepe *bedwseto£t 
writing on the relationship between diversification 
and dynamic change, especially with respect to 
innovations. In its present state, unfortunately, 
it provides little in the way of firm guidelines 
EOP pub |. LesSpoliey vt 


* . See S.G. Clarke, Diversification, “Produce. 41) 
Change and Competition (Ph.D Thesis, Queen's 
Universreypsclonl) asuto,i asidits cus eiensconasthe 
literature in this area and an examination of 
the relevant issues for a major Canadian indus- 
iy. 
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The conglomerate merger may encourage what 
have been described as "semi-feudal attitudes" 
towards smaller competitors based on the length of 
its purse as it spreads its activity across many 
products and through a wide geographical area thus 
raising Case 2 oligopoly issues. At the same time, 
to the extent that a single industry represents 
only one component ina firm's total operations, 
interfirm dependence may be reduced. The decreased 
sensitivity of conglomerates to the actions of 
rival firms may, in fact, promote an aggressive 
strategy. In this sense the conglomerate type may 
encourage dynamic change in technology and in 
Organizational arrangements. Both diversification 
mergers and conglomerate mergers may also_ spread 
Pusksiwn, a way. that... facilitates. high=niskaopion= 
eering. The stakes thus become very high for. the 
economy and for individual industries and enter- 
prises, and the public policy decisions become 
extremely complex. 


Pune hinvMesiment smengersiepertses do, nob ijnanse 
industrial organization issues of concern for 
public policy. On another level, some of the more 
extreme examples of this category of merger have, 
through the creation of top-heavy finance struc- 
tures and indulgence in accounting gimmickry, 
caused the term "conglomerate" to have a harsh ring 
on the ears of the public. Other more responsible 
investment mergers may, at the same time, raise 
issues of relevance to the matters currently being 
explored by the Royal Commission on Corporate 
Concentration. That area lies beyond our terms of 
reference. 


Procedure in the Analysis of Mergers 


We have proposed four stages in the analysis 
of mergers. It is not the intention of this report 
to prepare a guide for practice in applying this 
analysis but some amplification beyond that already 
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developed in the general discussion of the prin- 
ciples underlying the basic elements of policy may 
be helpful. 


(L:)i+ Thesidentifieation,o& )ikisigqnictapeant tmergers hs: 


A central element in analyzing the impact of a 
merger is the identification of the pertinent 
market within which it occurs. It would obviously 
simplify :things +if can.,.overn-adl e»ckhassbhireabion a.o6 
"markets" could be devised which would then be used 
as a basis for exploring elements of structure and 
behaviour. Unfortunately, the pertinent market is 
not something that can be defined apart from the 
analytical needs of the specific problem under 
consideration. 


The Alcoa case in the United States has often 
been pointed to as representing the difficulties of 
defining a market. 1n, what 1sS,..0n,.,thequsurbacepagan 
apparently simple situation, that of "the aluminum 
industry". In that case, Judge Learned Hand _ said 
that if a company occupies 90 per cent of the rele- 
vant market, that would be enough to constitute a 
monopoly, but that it would be doubtful whether 60 
Or 64 per cent would be enough, and certainly 33 
per cent would not. It would be possible, however, 
to define the market to coincide with each of the 
three percentages he set out as bench marks.* 
Alcoa's production of virgin aluminum ingots repre- 
sented 90 per cent of the ingots used by all fabri- 
cators of aluminum products produced in the United 
States; at the same time, Alcoa's production 
amounted to, two, thirds, ofall .aluminum »~ avyaibable; 
that 1S Secondary and scrap aluminum as well as 
virgin ingots; and if the same broad definition of 
the market were adopted but Alcoa's percentage was 


* See Mark S. Massel, Competition and Monopoly 
(The Brookings Institution. OOO pee Soe 
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based solely on its sale of ingots to others, its 
share - would=- bey “approximately? one» third’ of" the 
market. 


There are, in fact, many possible dimensions 
involved in defining a market but rarely will it be 
necessary to combine them all, or even a e large 
number of them, in an individual case. The ques- 
tion is that of selecting that dimension, or that 
combination of dimensions, that appears best suited 
to illuminate the issue under analysis. 


Mhe=baesicepriner ple Gseto take’ (Ulliaceount of 
competition among products’ and’ of the position of 
buyers as well as’ sellers. Ths, tanerorny- may 
involve: the» physical. ~characteristvestor the 
produce (s)) the end-uses of the product(s) ,“* cross= 
elasticity of demand (where an approximation to 
this measure is feasible), methods of production 
and the ease of shifting production capacity from 
one product to another, sellers' costs, relative 
prices, geographic limits, stages of marketing, 
time limits, integration and stages of manufacture, 
and actual and opotential competition. Bach. 2or 
these criteria could also be qualified or extended. 


In order to assess the probable impact of a 
merger the issues may be further complicated by the 
fact that the firms are diversified in the products 
they produce, or that they are involved in combined 
production-marketing operations, so that their 
actions are not limited to one "market", however 
defined. Their decisions may in some cases’ be 
directed to long-term objectives that escape the 
narrow confines of market analysis, such as 
Stability of’rate-of° return. “And “soton* 


Despite these complexities, careful and so- 
phisticated market analysis will in most cases pro- 
vide valuable insights into the economic’ context 
within which the effects of the merger will be 
felt, even though nothing approaching mathematical 
precision may be possible. 


LEG ame 


When the market is adequately defined (or when 
the market-related elements are explored as full 
aspossible)i, 1t QWs amportantivcovobtarnednm Mascsece. 
ment of the degree of market power possessed by the 
firms undertaking the merger. Macket "structure" 
is considered. to, bes basics to..deriying; ‘suchawan 
assessment. Dean E.S. Mason has warned that market 
power is an elusive quantity, and that, 


"Ttodis *notipossibler nor widdaise Sever tebe 
possible by calculating market shares, 
dividing price? aminus Pimarginalercost web, 
price, or other hocus pocus, to present 
an unambiguous measure of the degree of 
monopoly. Market power has many 
dimensions."* 


Even the six dimensions of structure commonly 
discussed by economists: concentration, product 
differentiation, barriers to entry of new firms 
(scale economy, absolute cost, and capital require- 
ment barriers), growth rate of market demand, price 
elasticityefitmarket) demand; piratio (7 Offs -hexedameco 
variable costs in the short run -- do not exhaust 
the list. Indeed, more important for public policy 
than theserfactors« may orbes thew hextent atom iwhech 
dynamic change is occurring in the market. 


For the purpose of identifying whether or not 
a merger is significant - that is, whether or not 
afmerger,; will (be “investigated -Ss4 it wid; hobs be 
necessary to undertake a detailed inguiry into 
these matters. A "first approximation" is all that 
is required, and in arriving at that approximation 
emphasis should be placed on such strategic ele- 
ments as barriers to entry, growth rate of market 
demand, and evidence as to the nature and extent of 


* E.S. Mason, "Market Power and Business Conduct", 
American Economic Association, Dec. 29, 1955. 


dynamic change. If an unfavourable verdict is 
arrived at on these grounds, a decision to 
challenge the merger would be appropriate. 


On familiar grounds, an exemption might be 
granted in the event that a failing company is 
involved in the merger. The exemption should not, 
however, be automatic. If the industry were con- 
tracting and the process of adjustment required 
that some firms should be eliminated, the process 
of cost and price adjustment might very well be 
hindered if another firm were to enter by the 
mergeruroute. 


An exemption might also be granted to an 
otherwise doubtful merger if the industry was 
Invol veqduin ya «structural (pati onaLizatbiLon po program. 
Indeed, more detailed investigation might indicate 
that a merger could contribute to the erosion of 
entry barriers and to speeding up the process of 
change. Such situations should not be regarded as 
exceptional, although it does not appear possible 
to identify them adequately in a preliminary 
analysis. 


Evidence relating to the share of the market 
affected by a merger is frequently proposed as_ an 
important test of the merger's significance. There 
isa large body of weltingsonethEsppoint, pmost pot 
it relating to the economy of the United States. 
It will not be necessary to repeat the earlier 
points made with reference to its limited relevance 
in the smaller Canadian economy. In addition, if 
market share is to be assigned an important test 
function, the definition of the relevant market 
becomes a much more sensitive matter than is’ the 


case with the functional criteria we propose. As 
the basis for a very rough sorting out of mergers 
it may nonetheless, possess some value -  parti- 


cularly in defining minimum levels of significance. 


(2) \Assuming GthatecthesisignificantSimergers mnave 
beensidentiited,.§ thesenéxtartstadqe Oi the Mnercar 
evaluation process is to analyze the primary merger 


Gensecquences. Such consequences relate to the 
probable impact of the merger in strengthening or 
ereating@artificialb.« restraints < Such restraints 


cover a wide range and their effectiveness will 
vary with the circumstances of the individual 
industry. No complete catalogue is either possible 
or desirable, in part, because what may be harmful 
in one case may be a matter of indifference in 
another: sinepartP because the tconbination topes tarti- 
ficial restraints may prove to be more important 
than the nature of each one separately; in part, 
because a list, no matter how exhaustive, would 
simply trigger a search by the ingenious for new 
non-listed methods to achieve the same result. 


Examples of broad types of restraints that 
would be regarded as detrimental have already been 
referred to in the discussion of Case 2 oligopoly. 
Central to the entire concept is the importance of 
prohibiting mergers that may strengthen barriers to 
entry by, for example, the preclusive acquisition 
Or ownership of resources and facilities, by estab- 
lishing reciprocal buying-selling advantages, by 
achieving a merger-based dominant position rein- 
forced by exclusive dealing and tying advantages, 
and sovon: threughtas lengthy sliste: 


(2). aE Git? LsSvesttablishedheehakht the lomercenw’ as 
unlikely to strengthen One. create afc fueled 
restraints to a Significant degree, the investiga- 
tion would be discontinued. If, however, a conclu- 
Sion unfavourable to the proposed merger were 
reached, it would be necessary to analyze the 
secondary merger consequences. Here we are con- 
cerned with longer-run considerations such as 
whether the merger may have favourable consequences 
with respect to reducing barriers CO entry, 
achieving real-cost economies of the type identi- 
ried in the discussion of Case “1 “olbigopely, | pro— 
moting dynamic change -- perhaps through the impact 
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Of factereiaintemnalectorthe farm -—— tachi reating:-the 
PaclonalizatcLon Om mndustry promoting Psthe stg rowth 
and extension of real-cost economies via the indus- 
oad latin cuca balOn.-2Ou be, cand! #so.lson . The analysis 
would not attempt to establish "specific actual- 
ities" but to forecast and appraise reasonable 
probabilities. 


(4) If the secondary merger consequences effec- 
tively offset the disadvantageous primary merger 
consequences, especially those with longer-term 
implications, the merger would be approved. If not, 
the analysis would move to the fourth stage, that 


Of Meaning. “heroiposs ibility Slof Gtaltering the 
reaction pattern of the industry by changes in the 
economic environment. ouch S Matters! Pas a ser 


changes, the divestiture of certain operations or 
segmemts ofitthe!{irm,'9 the SsubstitutLon’ sor = joint 
VEN CULES ssLOr cebtain pats ot ior Lunctrons “of ™-the 
firms in the proposed complete merger, perhaps the 
licensing of patents on favourable terms, and _e so 
on. This stage obviously establishes the basis for 
a process of negotiation between the Director and 
the parties to the merger. If they reach an agree- 
ment permitting the merger, that agreement would be 
Submattedeto sthe: BwOardyfor OMitsieapproval, Pe Beroys: 
agreement was possible, the merger could be 
challenged before the Board. 


Pe One Duseee tonal yy Alpr Ode Prete raple: 


It may be felt by some that the criteria and 
the procedure we have proposed involve both a 
considerable measure of uncertainty and a degree of 
complexity that will make practical administration 
very difficult. The most common alternative put 
forward is the © adoption of a non=-discretionary 
eppreachsronevaluate not Pionives Mergers: -sputs= 1Ono0— 
polies as well. The single yardstick proposed’ is 
Wisco aissrosy. forotias measure //orL’~ tarkets «power 
(Since it is conceded that a direct measure is not 
available) which would take the form of either a 
StRuctuLrallsterictencion,- «suche ac? ~ 2 concentration 


= Ohne 


ratio; or | @inspertormaricew critenvon,imisucitpacast Gan 
average profit rate over a period of, say, ten 
years. +H[t as recognized that. jsuch “a; formulas wakl 
sometimes result in the prohibition of mergers 
which would confer net benefits on the economy but 
it ishmaintainedechat Fibe- savgngioiln pcOSG;. —Caeuocr 
and indirect; of the” investigation “juscupres ec 
loss involved. At the same time that this demand 
for greater certainty in the form of a definite set 
of simple guides is put forward, many of the same 
individuals and groups complain about the applica- 
tion of per se rules as being excessively dogmatic. 


With reference to the structural criterion - 
measures of industrial concentration - the evidence 
for its relevance, as already suggested, is widely 
debated.* If major reliance is to be placed on 
such a yardstick, the definition of the relevant 
market assumes very great strategic importance, as 
has already been pointed out. Furthermore, as 
Massel has emphasized, "A concentration percentage 
is only one indicator of a market situation. Com- 
petition among a small number of competitors can be 
very strong, while competitive forces can be weak 
in an industry with many competitors."** 


Professor Clair Wilcox, after reviewing the 
technical uncertainties involved in the calculation 
of concentration measures, concludes: 


"The significance of the resulting ratios 
is obscured, too, by the fact that they 
pertain only to the largest three, four, 


* See, for example, Harold Demsetz, The Market 
Concentration,» Doctrine »(AEI*<-j sHooveriaiProlacy 
study 7,. 1973)ssrand* Harvey «0% ~ Golidschmids sr fret 
al., Industrial Concentration: The New Learning 
(Bos'tony ands, Toronto >4 19745": 


te  Masselsop. GLtsae p ieee. 
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Six, horseigqhtwuuntts;sandadossnotsareveal 
whether the members of such groups are 
aominatedybysa sanglesfiirm7s orvOoapproach 
equality of power. It should be noted, 
finally, that the indexes of concentra- 
tion are not indexes of monopoly. They 
may reveal the consequences of monopo- 
listic restriction or exclusion or those 
of competitive innovation, market devel- 
opment, and reductions in cost and price. 
They may conceal the influence of poten- 
tial competition, and the presence -- on 
thes other® side ‘of (thes market». == of 
countervailing power. The studies of con- 
centration are suggestive, but they fall 
fartshont ofiprevingsalthetomonopoly2othat 
they are often said to prove."* 


A measure of profits - a subject that we will 
explore further in the section on “monopoly - 
puovidestansequallyt .insecureramajornvecindicatorerot 
market power. It has been repeatedly explained 
thataLiowsbprofittse mightSiconceahl sant omnetficient 
monopoly (or firm with high market power) or one 
that is deliberately permitting its costs to drift 
up to escape public attention, while high profits 
mighthindéecabéetangiactives” tinnovatings fil rcmiaintia 
risky field, which is undermining static, routine 
performance in a number of markets. 


Bhuspurelbrancewonitatsingle; cCormoenpilesay; two, 
major tests of market effectiveness could result in 
Overlooking a combination of "secondary" factors, 
Or in a misinterpretation of the major signals 
themselvesypathatrwould ;causesa’ sprosecution ) to. be 
initiated that would destroy effective dynamic 
pressures in some markets or that would validate 
themecontinuationri.of cartiticial restraints aly 
others. 


* Clair Wilcox, Public Policies Toward Business 
(Homewood, bids.) 1960)"; pps S02—=303. 
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The procedure that we have proposed if applied 
effectively by sophisticated lawyers and _ skilled 
economists should separate the relevant from the 
irrelevant criteria, thus shortening the appraisal 


process. The "simple" criteria employed in the 
trial of the Canadian merger cases cluttered the 
trialéprecord . Ewacth masses Ot inconsequential 


materbalathatecertainiyedid: nothing? torclaniyv, cand 
probably helped to obscure, the essential issues. 


Massel has summed up the considerations effec- 
tively in the following comment: 


"While analysis of competition may seem 
complex, sity doesonoteednffertafromiaother 
fieldsvofiaeconomacrandulry7or;, OF formathar 
matter, Other disciplines. No single 
yandsricktwilhe doramntithe PanalysistGoc 
inflation, aerodynamics, corporate re- 
organrzatbnonspaonrbmedrecal <i llssane 


"Every discipline seems to require the 
application of skilled judgment to deter- 
mine which criteria are important for a 
specific problem. No methodology seems 
to provide automatic flags to signal the 
Significant aspects of a problem. In 
this respect, the selection of indicators 
of competition sismno texceptiion s. a: 


"Por the immediate future we must use a 
fubl kiteot stools) ‘rather tthantxely eonean 
all-purpose one."* 


And, as we have argued, such considerations 


assume even greater importance for a smaller 
economy than for a larger, dynamic one. 


*AowMasse]:, hopwocit epipp 1 Sl96ar97i: 
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Mergers and Industrial and Organizational Migration 
insarMudtinavionalwesSeteing* 


Over the past decade the literature on the 
multinational corporation and foreign mergers has 
Growneat ta-siormidableD wate, *\ reflecting both. an 
acceleration in the spread of the multinational and 
a resurgence of nationalist sentiment. No attempt 
will be made to summarize or survey this material, 
in part because to do so would require an account 
exceeding in length this entire report but  basi- 
cally because our present interest relates to broad 
questions of adaptation and change required by the 
GrapsitvontGirom’San “internationals Sto a world 
economy. 


We begin with the conviction that the Canadian 
economy will to an increasing degree become inte- 
grated into a close-knit global economic system. 
Canadian economic units will have little choice but 
to undertake production and trade under the terms 
and conditions that such a system imposes. The 
so-called "domestic" and "Service" sectors will be 
no mone- immunertirvom «the »neede-tovradapt Gter such 
pressures in a market economy than will the "inter- 
national" sector, since the former sectors deter- 
iiine Sith s Srgnrivcant- measures themecosts, Mand -the 
availability of resources, including investment 
capital, which condition the effectiveness of the 
international sector. 


* The expression "industrial migration" was used 
bye eMarchaDl orsoutharde randeiTaylonmateanad van= 
Amenican industry) ito describe *the *two-way iove= 
mentcot ,industrvabocapital Jacross™thel Canad van 
American border. The broader expression is used 
hereto lore fiers in Madditvoenth tod EheéPco=ordi nat von 
Ore procuctienaendumarketamg  overusarynumberJSof 
countries, and to the use of the partial merger 
and the quasi-merger. 
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It is dangerous folly to believe that there is 
an alternative system of organization which Canada 
can adopt, insulating itself from world economic 
forces, developing its: owndqbnnoyations;ayGi<ing 
incomes on the basis of purely domestic log-rolling 
or pressure tactics, withholding its resources from 
world markets while insisting that such markets 
must continue to supply its needs, and much more in 
Similar vein. Few nations have been able for long 
to avoid the necessity of reconciling the demands 
of internal and external balance in their econo- 
mies. Toaspunsuesesuch+.an independent course 
requires an economy, large and well endowed in 
témms’) (of & nesourees piscapPrtal availability and 
markets, with advanced technological skills, and an 
appropriate institutional framework that el a 
generate policies which among others, will limit 
uncertainty to tolerable levels, and will provide 
incentives equivalent to those available elsewhere. 
Perhaps France in the mercantilist period and _ the 
United States in its high-protectionist stage might 
be regarded as successful transient examples; if 
so, the circumstances accounting for their success 
have long since vanished. 


Indeed, the consequences of indulging a belief 
that such a reconciliation iS unnecessary are _ so 
clear that they have been identified as "the 
English sickness". At a minimum, mobile resources 
will seek opportunities elsewhere; and those unable 
to shift their site sof operations will regress into 
competitive avoidance of domestic economic burdens, 
thus aintensifyingreconomic and politicalecontiices. 
Assuming that the need for continuous adjustment to 
a world economy is accepted as an essential condi- 
tion of avoiding grave social and economic pro- 
blems, what can be said in brief compass about the 
role poke nthe ssmultinat lonalescorporarion, 1o0r meucre 
accurately the role of mergers or quasi-mergers in 
the multinational framework, in this process? 


TO ‘providetiray ~sense rok “fperspectivesy. site «as 
mpertbants Loswrecall -ehat multanativonality-an £pyns 
is not particularly new. The confines of small 
national markets caused Swedish, Dutch, German and 
British firms to move beyond their national borders 
as~early'as the turn of the century. The smallest 
of these, Sweden, had companies such as SKF, the LM 
Ericsson Telephone Company, ASEA and Alfa-Laval 
With production subsidiaries established abroad 


well before the first world war. The special 
Canadian-American industrial investment pattern 
began its development at an even earlier date. By 


foo, tarshall,, seuthard’and",TayvilorltSpornteds (out 
chat: 


"Canadian-owned companies in the United 
states are’from 10 to 12 per'cent ofthe 
number of American companies in Canada 
and employ 12 per cent as much _ capi- 
tal.... The Canadian industry in America 
is therefore larger, proportionately, 
thans-as American: andustry*in Canada. Mit 
is, of course, obvious that because of 
the much greater economic size of the 
United States, it does not at all follow 
from these percentages that the impact of 
Canadian industry in America on American 
economy is comparable with tha of 
American industry on Canada."* 


Despite its early origins, multinational enter- 
prise has undergone significant changes in its 
magnitude and its nature in recent years. The 
multinationals have built up resources and organi- 
zations to scan the entire world in planning their 
production and marketing programs. Heilbroner has 


= Herbert Marshall. F.A; Southard, dr., “and “KW. 
Payior; Canadian-American Industry (LOS Ot, 
p. 177, (re-published by McClelland and Stewart 
Limi ted, \Toxrormto-, 4 1076)2 
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pointed! outewthaty.theync abe aamaking apinctennaes onal 
investment and production - not the .export of. goods 
- the major economic channel among the main capit- 
alistanatzons ee sTakingy the: ,Ltengmleadingd)., .caprtaL— 
exporting nations together,for 1967 -their-combined 
tobalmexports: icame:, to.24$430) obi Jon, aewhikes sehen 5 
combined overseas production amounted to $240 
bik drone 


The areas of operations of the multinationals 
have also experienced a fundamental shift. Origi- 
natings#ns suchianfieldss as, 7olljeebanandas ,_4cofbea, 
rubber, copper, the multinationals have recently 
shatted> toyamanutactunrmng, 4and high technology 
production in the advanced areas of the world. 


Perhaps the most striking evidence of this 
shift has been the recent large increase of direct 
foreign investment in the manufacturing sector in 
the United States, where wages are high but the 
market is very large. Well-known firms such as 
Michelin Tire Corporation, Sony Corporation, 
Japanese textile companies such as Toyobo Company 
Ltd., and Kanebo Ltd., Volvo, Siemens °Corporation, 
and the like, are representative of the large firms 
that) account<fornma; considerable. proporiervon,ors Ehis 
rising tide of investment. SmalLleryefinmss, .fixem 
smaller countries, feeling the constraints of their 
limited markets, are also participating in the 
movement, not only to invest in the United States 
market but in the EEC as well. At the same time, 
the flow of American investment abroad continues 
but with the same shift from the underdeveloped 
world to sophisticated manufacturing in the 
advanced areas. 


Woe ROHCL thn dsm ediebel bDroner, pethe;: fhconomic Problem 
Newsletter, Vol. 2, Nocade@? p55 


Of thew rrange =Sof ~iiniluences Sfaccountuag: ior 
these investments, one or two may warrant brief 
comment. Many of the large companies possess 
either special technical skills or strong public 
reputations for their products which can give them 
an important edge when they attempt to enter a 
foreign market. They may, as a result, be able to 
alfordsbompay more +€0 Vacquire-aJtlocal isihirivesas a 
base for their operations than can local investors. 


The investment may also enable the foreign 
Conpany-"to-adapi-more rapidly onto? changing tucondi- 
tions in the new markets. As has been observed by 
many students of foreign direct investments, it is 
not a question of exporting manufactured goods or 
of manufacturing abroad. The alternative does not 
really exist. Howe Martyn has pointed out that to 
develop the full potential of foreign markets it 
has been necessary to send production men, adver- 
tising men and sales managers into the foreign 
COUNTY .~ 


LOibl, writing about foreign investment by 
both the German chemical industry and the American 
chemical industry, has remarked, 


tein ithe sphere of competition 
between the chemical companies such 
factors as applied techniques and techni- 
cal service play a growing part. foros 
posstple. to fultiy these fun CtLons 
adequately only if one has at its dispos- 
al.owny production plants vin ‘the various 
markets. Speed and efficiency in adjust- 
ment and consultation are imperative. In 
accordance with this, there are rela- 
tively narrow limits for expansion by 


* Howe Martyn, International Business Principles 
ana. ProbbemsaetNew YorkyerIb4iep. 55. 
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means of the export.... For all domestic 
chemical companies in industrial 
countries, the foreign and overseas 
markets become more and more important. 
Turnover abroad, and production abroad, 
grow faster ‘than, turnover sat .home jc 7and 
the share of foreign investments by the 
chemical industries in total investments 
goes up all the time.... 


"Among European chemical investments 
outside the country of a company's domi- 
cile, the American market is becoming an 
ever growing target.... Quite clearly 
the trend of the chemical industry leads 
towards an 'international chemical mar- 
ket' with 'multi-national companies!."* 


A Swedish writer has commented in similar 
about Swedish multinationals, 


URS a rule, | the Ses tay Wis hinc tte ect 
foreign subsidiaries has been necessary 
to secure a stable export market which - 
in turn - supports production and employ- 
Ment at Home. > 


Furthermore, a Swedish study makes it 


yein 


clear 


that employment and sales have risen much faster in 
the foreign manufacturing subSidiaries of Sweden 


* Klaus - Michael Loibl, The American Chemical 


IndustryVinsthes EEC", «intereconomics, 4No. 


Jig 


197O0f app. s1s56eTeso0. (This tartaciheyjcontains 
excerpts from a study, Die US-Direktinvesti- 


tionen Dai der EWG-das Beispiel 
Chemieindustrie.) ; 


der 


** Marcus Wallenberg, "The Impact of Multinational 
Corporations on Development and International 
Relations," Skandinaviska  Enskilda Banken 


Quarterly Review, 4/7 Po7s oe. 
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than in Sweden itself.* (See Table 6). Even 
making allowance for some margin of error due _ to 
differential rates of inflation in Sweden and 
abroad, the difference in growth rates is still of 
Significant proportions. 


fabbes.6 
Industrial Employment and Sales in Sweden and in 
Foreign Manufacturing Subsidiaries of Swedish 


Companies 1965-1970. 


(Preliminary figures.) 


L965 LOO Change 
1965-1970 

Swedish industry abroad 
Number of employees 146,600 182,400 24 
Sales Kr.m.* 8,470 LS} O80 89 
Total assets Kr.m.* 7,840 L7EBAO 27 
Industry in Sweden 
Number of employees 0384:508 988,460 0 
Sales Kr.m.* 1 O44 DD d.0'+93.0 45 
i-JGursent=pmices 
Se hanisi mNabseen ;. el S Lower oe Rise: nume Productivity: 


Serious Problem or Temporary Phenomenon?", loc. 
eae. 4 92-4 1992) ep 86 
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Nabseth goes on to make a point of importance 
not only to Sweden but to all smaller countries: 


"Very often, the alternative EO 
Swedish production abroad is not produc- 
bien fim t eSweden, cububyeproduct rome by afan 
entrepreneur from another country who 
perceives an existing market opportunity. 
Byetforegoing k§Eorergn production in, “such 
cases, we risk both the loss of- exports 
to foreign subsidiaries as well as even- 


tual remittances of profits. In addi- 
EtOn:, foreign production permits 
spreading research and development costs 
on larger volume production, which 


increase Swedish industry's competitive 
strength on both export and domestic 
markets."* 


The impact of foreign investment, whether 
inward or outward, on research and development, and 
on the process of innovation, has been a matter of 
much ‘public; controversyrand,) LiwcumouRmersserue, one 
that thas: hadva «strong¥infduence, ont@anadwan® “poliey 
On inward foreign investment. The Canadian view 
apparently holds that foreign-owned subsidiaries do 
little research in Canada and, as a result, dis- 
courage the development of a research and develop- 
ment "industry" in Canada, and, in consequence, 
make more difficult the growth of a sophisticated 
manufacturing sector here. 


The issue is often posed in over-simplified 
terms... It"icannot jibe») iserlously iaintalinedmetthat 
major technological innovations would be readily 
achieved but for foreign ownership. When the 
production of a new aircraft engine is beyond the 
unaided scope of a highly sophisticated British 
firm that has specialized in that area; when the 
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*” Skids pron, “61. 
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combined resources of Great Britain and France can 
produce a new aircraft - whether it will be a 
successful innovation remains to be demonstrated - 
only after great travail and unimagined cost; when 
the Mconmiunrvstracountrrves, MuStyunenter santo. joint 
ventures with capitalist firms to achieve success- 
ful and efficient automobile production; when 
efficient farm machinery production requires co- 
Oordinated engineering and production facilities 
spanning a number of countries and two continents - 
then to believe that but for foreign ownership 
Canada could independently make major technological 
and production break-throughs betrays a degree of 
ingenuousness that is not easy to credit. We prefer 
to assume that such a belief does not have serious 
SUppOEE assa basis for formudating policy. 


The more modest argument maintains that 
foreign ownership prevents the development of an 
Re Depeinduciny, awhaich<wouwld, but £orechat:.foreign 
control, achieve technological results much more to 
the benefit of the Canadian economy than those that 
would flow from the foreign ownership. The evi- 
dences for, suchas bread.conclusion- isfalsortar, from 
persuasive. 


Lhe ~,OULCOMe wy One recent, | governments..programs 
designed to promote R & D activities in Canada at a 
costretavaste-mMitlijons, toywthe atreasury:awarrants 
little optimism. The initial confident forecasts 
of their contribution to the development of new 
technology, new products and of new industries in 
Canada have recently been discreetly muted. ion 
is not adequate; before undertaking further inter- 
VentLen, HolGeck (On ji nderecth, 7a npeeaissrareda-4t)'ais 
important to have an open, objective analysis of 
that-costly.«;ipreyect. Accountability demands no 
less; potential guidance for future policy makes 
such an analysis doubly necessary. If a government 
agency is to be authorized to exercise authority to 
determine which inward foreign investments are _ to 
be permitted, we should first clarify the factors 
accounting for the nonfulfillment of the promise of 
heck, = Depromran,) Ene anausprvelous record of the 
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DREE ‘program;,®* and ‘the’ troubled’ performance, “Of “C00 
many of the provincial support and investment pro- 
grams. Otherwise, policy will owe more to faith 
than to experience and rational analysis. 


The issue, of the relation between inward 
investment and domestic technology, has been inten- 
Sively examined in both Europe and the United 
Kingdom. The general conclusion of the official 
British study” 1s* thatthe* arqument*“co/ = the: *errecr 
that the alternative to developing an independent 
European technological community is economic 
decline and complete domination by the United 
States "is wrong, and misleadingly over-simpli- 
fied ty 


The concluding paragraphs of that study merit 
quotation: 


Wag. Clearly the force’ of the’ chapter “1s 
not to suggest that new techniques’ and 
improved products are unimportant to the 
British economy. They certainly are. 
But this is not the same as saying that 
in all instances it is profitable for us 
to do the research. Research comparative 
advantage should be pursued like any 
other comparative advantage. We believe 
that in the past there has been an unwise 
emphasis on completeness of invention, on 
favouring large recognisable projects. 
Whereas it may be in only certain aspects 
of these projects that we actually have 
an advantage: And“in’ -research, “ot all 
areas, the goal of autonomy is likely to 


* M.D. Steuer, Peter Abell, John Gennard, Morris 
Perlman,” Raymond? Recssss parry ScOtl wane = hen 
Wallis, The Impact of Foreign Direct Investment 
on’ = thes United’ * Kingdom (Dent “Yor =Trade== and 
IMmaustry;- London HAM. SO. Ose ee tO 


=r OSS 


be a particularly costly one. In many 
areas it will pay to leave the activity 
alone ‘altegetheriand. Pbhuyfethe sproductss 
In many inward direct investment is to 
Our advantage. Then there are cases 
where production here under license makes 
sense, and finally in some areas it will 
be efficient for us to do research. The 
Success POfsCivildservants sands poli tiei ans: 
in deciding which 1s which has not’ been 
qreatiup *soonow: 


To summarize, a closer look at the 
inward investment implications for United 
Kingdom technology suggests that the 
fan tarvacmiprvorinvarguments;) “bothawkor 
gain and for loss, are not very persua- 
Sive. Where hard work on a particular 
ecasecamay >!) Showkeethat scone onssthem other 
favourable or unfavourable effect has 
indeed taken place, generalizing from 
this work across the economy is not war- 
ranted. The kind of view quoted in the 
Presta tparagnmaphpirmethativean independent 
technology is essential to our prosperity 
and the avoidance of American domination, 
is romantic nonsense. It is often more 
DrOta table to: apply an anventlom than (to 
create one. The United States steel 
industry is not dominated by Austria 
though it employs in a fundamental way a 
technigue first used there."* 


Lorbl Sint hisvstudy ofefore ton idanect « invest- 
ment in the chemical industry in the EEC, concluded 
that expenditure on research and development by 
American subSidiaries was largely limited to main- 
taining small research laboratories overseas geared 
to the development of applied techniques and 


* TIbid., pp. 46-47, emphasis added. 
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trouble-shooting in connection with customer  ser- 
vice. Recent years have, however, seen the develop- 
ment on a limited scale of basic research in cer- 
tain <~dkelds,abroadseehotbldiarnotyeaiek any event, 
consider the "basic research issue" as being of 
great importance: 


"The internal exchange of know-how 
has for the technological development 
within the EEC essentially the same sig- 
nificance as though research were carried 
Out . by-b-subsidvary «companies  disrectiy: 
Foreign subSidiaries are after all the 
best media for a know-how inter-change. 
The effect is faster, and reaches deeper, 
than in the case of export or manufacture 
under license."* 


Moreover, American competition did encourage 
“stronger market research efforts all» round*by the 
European chemical industry". 


Wallenberg concluded that because Swedish 
domestic markets were small and competition in them 
was very keen, foreign subSidiaries were limited to 
the productionoiofsevery“,sophusticatedsamtypes of 
producess« 


"Consequently, what foreign manufacturing 
Subsidiaries in Sweden contribute to the 
economic development of our country is 
principally the introduction of new tech- 
nologies, competitive pressure on domes- 
bad. anda tether foreign manufacturers 
Operating gin Sweden j;weboesmt4 4 


* Boi ble OpweaCI iar p.m ome 


“* Wallenberg; Op iec ve. , tea. 
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Policy Implications 


There are persuaSive reasons to believe that 
in manufacturing and high-technology production the 
new-product oligopoly will continue to be the most 
important market form in the forseeable future. The 
most dynamic industries will also be found in this 
sector rather than in the services sector or in the 
resources sector. The manufacturing and high-tech- 
nology industries will be influenced by (and will 
extend their influence to) developments taking 
place beyond purely national horizons unless' ham- 
pered by state intervention. The determinants of 
performance -- in particular the long-run aspects 
of performance -- in such circumstances are complex 
and many-faceted. The capacity to respond flexibly 
and promptly to unforeseen technological, organiza- 
tional and marketing changes at home and abroad 
will be the minimum requirements for successful 
survival. Few nations possess, independently, the 
resources in entrepreneurial ability, in production 
Skills or in breadth of markets to provide the 
opportunities and to maintain the pressures needed 
to assure continuing effective performance. Hence 
the issue of mergers, partial mergers or quasi- 
mergers iS certain to assume a Significant role in 
policy relating to this sector. 


In substance, "good" merger policy involves 
the relevant agency in predicting the longer-run 
effects of certain limitations on (or extensions 
of) the firm's planned production and marketing 
designs within a non-static framework. In order to 
do so in a coherent fashion it is essential to have 
a broad theory of dynamic industrial and market 
behaviour in a domestic-international context. This 
we have attempted to provide in this report. One 
aspect of merger policy that is basic, in our view, 
Tomine CONVICtIOn that, intervention Lh od), dynamic, 
long-run context should avoid detailed tinkering 
with elements of structure and behaviour and should 
Kedy primaridy- on? eliminating-areiticial—restraants 
and on maintaining pressure for adjustment from as 


- 106 - 


many directions as is feasible, but without 
resorting to - extreme policies” advanced. by. the 
doctrinaire purists. 


lt’ is, this broad approach which -causesmacussnto 
view the procedure and the principles employed by 
the Foreign Investment Review Act with serious 
concern. As we have explained in some detail, the 
Canadian jurisprudence on mergers was (and still 
is) in a serious state of disarray, with respect to 
domestic and international mergers alike. tistxucs, 
therefore, understandable that some action was 
deemed necessary; FIRA is not, in our view, the 
appropriate response. 


We consider it seriously deficient on a number 
OTe COUuTES « First, there is no well developed 
theory (or, if that term is preferred, "rationale") 
of industrial and market behaviour and performance 
in the domestic-international context to guide and 
illuminate decisions for the private sector and to 
test the validity of the decisions made by the 
enforcement agency. So far virtually all we have 
by way of a general rationale is the statement 
contained” in the: First. Annual.~Repontaces the 
Commissioner of the Foreign Investment Review Act, 
1974-75, in which, under the heading "Analysis of 
Benefits to Canada", five sets of factors are 
listed for consideration in determining whether a 
proposed takeover of a Canadian business enterprise 
is likely to be of significant benefutsto0 Camadan* 
These five sets of factors have been further broken 
down into ten requirements ina statement by the 
Minister. ** 


*~ These are the five criteria set outenmoa subsec- 
CLOW 22 OL len. 


** See, e.g. "Gillespie Raises FLRAS<s Veil", 
Financlal Times. of Canada,,.March, LO;iydio755 viops 
23-24, 
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"Ottawa is applying 10 criteria to appli- 
cations under the Foreign Investment 
Review Act. Last week, there was some 
evidence of what priority it attaches to 
them. Lim approving 3 *forezgn  “take=— 
Overs, Industry Minister Gillespie 
reported the number of firms meeting each 
of the 10 requirements as follows: 


x NO anOL Shicomis 
Crateria meeting them* 


He.) S2Compat Ebpbieyewuth vin= 
dustrial and economic 
policies. ES 


2. Improved productivity 
and industrial effici- 


ency. is: 
3. Increased employment. 10 
4. New investment. 9 


5. Improved product vari- 
ety and innovation. 8 


6.*4 Canadian participation 
(as shareholders, dir- 
ectors, managers). 8 


7. Increased resource pro- 
cessing or use of 
Canadian parts and 
services. 8 


8. Enhanced technological 
development. Vi 


eG OUCUGE Aree 


ee Eo) aie 


9. Beneficial impact on 
competition. a 


10. Additional exports. 4" 


These criteria are unduly concerned with 
short-run considerations; furthermore, since they 
are not functionally co-ordinated into a coherent, 
integrated analytical formulation, policy decisions 
tend to take the form of ad hoc intervention in 
matters of detail, amounting in some cases to 
second-guessing the management. The longer-run 
aspects of mergers or quaSi-mergers in rational- 
izing production and marketing are neglected; in 
fact; the issues discussed in° the jsechiome of 7 ens 
report. dealang with.eStnucturad ratlonad ization 
receive no meaningful attention. 


As a general proposition, the more specific 
the requirements imposed by the state on the 
acgquiring firm, the more responsibility is placed 
on the government to adopt compensating or _  sup- 
porting actions in the event that the operations of 
the firm or of the relevant indusry encounter dif- 
ficulty. The restructuring of the textile industry 
and the experience of some of the provincially- 
supported firms that have run aground are cases in 
DOLD. 


The effective performance of a firm over time 
has little to do with specific undertakings to do 
certain things such as* "to invest the proceeds of 
the sale in new industrial and commercial projects 
in Canada" or "to increase the range of oil field 
industrial equipment and services the firm 


* The quoted statements were listed in the article 
referred to in the immediately preceding foot- 
note as being supplied by the Minister of 
Industry, Trade and Commerce as the basis for 
FIRA decisions in specified cases. 
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offered", or to "promise expansion and commit 
MeSel Deeounaciig eaaypublacwotrer ;somwiits icstocie? nin 
Canada", or "to extend the upper range of electric 
motors manufactured in Canada to 12,000 horse- 
power", or "to develop engineering expertise and 
undertake research and development in the field of 
traction equipment", as specified by FIRA, but on 
the ability of the firm to adapt to changing tech- 
nology, organizational methods, market demand, and 
the like. As Tibor Barna has expressed it in his 
perceptive study of Investment and Growth Policies 
in British Industrial Firms: 


"Growth requires the constant internal 
reorganization of the firm. This iors 
partly because environment changes and 
Ene) fiam /Ootwur cis, to Jadapeb . *ittsel fiptmay 
have to produce different commodities or 
use different processes. But change in 
Size is itself a reason for reorganiza- 
ton. Liesl iri... Likeoiag .fchi ld eowhen2oue 
GLOwS seancoese not,.grows equally fin eral 
dimensions but has to develop a different 
internal organization to deal with dif- 
ferent functions." Gp. 42) 


One of the most important elements in the progress 
of the firm (and of the economy) is "the personal 
characteristics and attitudes of management". 


This emphasis on the quality of management 
brings up the matter of the weight which FIRA 
attaches’ to the willingness of the foreign 
acquiring firm to accept "increased Canadian parti- 
cipation as Shareholders, directors and managers" 
but particularly in "key management positions".* 
Now, one of the scarcest "factors of production" in 
any country is high-level management skill, and _ in 
Canada particularly the demand much exceeds the 


* See Annual Report 1974/75, FIRA, p. 9. 
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supply. The significance of management in the 
context of inward foreign investment has been 
concisely summarized by Barna: 


"An interesting feature of the develop- 
ment of competitive pressures is the role 
of foreign firms operating in the United 
Kingdom. The general effect of their 
intervention appears to be an accelera- 
tion, of prnadustirrads sg rowth. This takes 
place not only through direct competi- 
tion, including a. more sraprd srntroducEuren 
of “new products,...butwnalson /Indilrecely 
through emulation of techniques in admin- 
istration, marketing and even financial 
Contre; Examples can be found of 
British firms offering employment to men 
trained in the practices of foreign firms 
operating in the United Kingdom (usually 
in sanotherwindustry,)> ein. rdéroskO= pintras 
duce those practices LA their own 
Paems sy) * 


This view has been supported by other writers on 
foreign investment in the United Kingdom and 
PuLcooue). 


To put any Significant number of Canadians in 
the "key management positions" of incoming foreign 
firms is likely to do more for Canadian self-regard 
than for Canadian economic performance. Canadians 
should reasonably expect, over time, to move into 
Such positions, depending on their performance; 
they should expect nothing more. Commitments to 
make such immediate appointments aS a condition of 
FIRA merger approval would be counter-productive. 


* (Barna, OWenGlo Milos Dae 


te i 


Although all of the ten requirements specified 
by FIRA are riddled with ambiguity* -- especially 
the three dealing separately with "improved produc- 
(Vana s ane Us tin-e—e LrrcrTrency i>, -LnNOVatLOoM , 
and "enhance technological development" -- we will 
limit our final comment on these detailed items to 
that requiring a "beneficial impact on competi- 
eakelgg 


The evaluation of thiS requirement is, we 
understand, carried out by the Bureau of 
Competition Policy; and an adverse finding on this 
count is usually of over-riding weight in the 
assessment of any foreign takeover. Competition is 
a word that means many things to many people. 
Since the analyses prepared by the Bureau are not 
Made .publac** —"—ins pcontrast, oO ~2ts.~praceice “1n 
connection with domestic mergers - it is impossible 
to analyze them to determine if they are consistent 
with the general approach we recommend. It is pos- 
Sible to conceive of situations in which the 
adverse effects of a proposed merger on "competi- 
tion" would-be so,.serious as.to.,.9utweighstabbisiéts 
probable favourable effects in other respects. it 
is equally possible to conceive of situations where 
the adverse competition effects would be offset by 
compensating advantages, or could be offset by 
changes in the environmental circumstances of the 
industry in question. 


In general, in view of the patent inadequacies 
of the FIRA approach, we can perceive no pressing 
reason of principle or expediency why the analysis 
of foreign mergers or joint ventures should not’ be 


* As are the relative weights to be assigned to 
each of the ten requirements. 


THis 1S not. a matter in wwhichyathe <Bureaur of 
Competition Policy has any choice. 
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carried out in the same manner as applies to domes- 
tic mergers. We strongly recommend that if our 
proposals for the handling of domestic mergers are 
adopted that the same method should apply to all 
forms of inward foreign mergers, partial mergers 
and quasi-mergers.* 


There would, even if this were done, remain 
some problems in relation to the operation of 
multinational firms (not limited to those situa- 
tions where multinationality was achieved by the 
merger route) which may require special considera- 
tion: matters such as the remission of profits 
from one branch to another, pricing of products and 
services in intra-firm transactions, special forms 
efi pricetaiscrimination,, and SO. Onn 


The Director of Investigation and Research is 
actively engaged in a broad program of interna- 
tional co-operation designed to deal with restric- 


tive business practices and anti-competitive 
behaviour at- both the’ North American level and the 
OZELGLD.” teverkl; Detailed accounts OL these 


activities are provided, for the North American 
programvin-the-Report™ Of -~the. (Directoraseor aay 2O 
(pages 21-23), and for the OECD program in the 
Report of the Director for 1974 (pages 11-17). 


ALthough~much “1s. bewng (done; it. 1s.cleavasenat 
a new, and as yet unpredictable, chapter is opening 
in the long history of the relationship between 
business and the state. 


* In the section on advance clearances, we suggest 
certain-~changes in the handling of foreign 
mergers if the FIRA remains in force. 
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Tables A-l to A-7 
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DISCUSSION DRAFT - LEGISLATION 


Mergers* 


(1) adn-this ‘section, "merger" means 7 the, acquisi-— 
tion by one or more persons, whether by purchase or 
lease of shares or assets or otherwise, of any 
control over or interest in the whole or part of a 
business of another person. 


(2) the: Darector*™may“ apply "to. =the Mbeard | flor van 
order under this section with respect to any merger 
or proposed merger, provided that any application 
with respect to a merger is brought within one year 
of the time the Director first learns of the merger 
or the merger becomes a matter of published record, 
whichever is sooner. 


(3) ) Where,. ontapplicatvon saby *ethe @Directors® gand 
after affording every person with respect to whom 
an order is sought a reasonable opportunity to be 
heard, the Board finds that a merger or proposed 
merger -1s or would be contrary to the pubiic anter— 
est, the Board. shali« makes an A.:order Mdirecting= sany 
person or persons who have been afforded a reason- 
able opportunity to be heard to dissolve the merger 
in such a manner as the Board prescribes, or not to 
proceed with the merger, or only to dissolve or not 
to proceed with the merger in specific circum- 
stances, as the case may be. | 


* This Discussion Draft was prepared solely to 
seek to assist in the consideration of the main 
substantive recommendations on this subject in 
thesreport. =<Byi oMmrttrngqsagtuiele .fOrmEbaci One 50. 
all related recommendations in the report we do 
not mean to ignore those recommendations. 
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(4) In determining whether or not a merger or pro- 
posed merger is or would be contrary to the public 
interest, the Board shall consider the evidence in 
the following manner and with the following 
effects: 


(a) unless the Board is satisfied that the 
merger or proposed merger will, with 
reasonable probability, have the effect 
Ofop.creatingsd on enhancing arid faeaal 
restmadnts intiasmarketi tos. aie significant 
extent, no order shall be made under 
subsection (3); 


(b) aif the Board is satisfied that the merger 
or proposed merger will, with reasonable 
probability, have the effect of creating 
or enhancing artificial restraints in a 
Market to a significant extent, but is 
also satisfied that such effect will, 
with reasonable probability, be on bal- 
ance offset by real-cost economies or by 
Chew diminution Of, .artiticral, restraints 
Other than those referred to in subpara- 
graph “(a).,. ‘also ‘resulting from the 
merger, no order shall be made under 
subsection (3); 


(c) if the Board is satisfied that the merger 
Or proposed merger will, with reasonable 
probability, have the effect of creating 
Or enhancing artificial restraints in a 
market to a significant extent, and also 
is not satisfied that such effect will, 
with reasonable probability, be on bal- 
ance offset by real-cost economies or by 
the diminution of artificial restraints 
other than those referred to in  subpara- 
graph (a), also resulting from the 
merger, the Board shall make an order 
under subsection (3) directing the dis- 
solution of the merger or directing that 
it not be proceeded with, as the case may 
be, unless 


(1) 


(11) 


there appear to be circumstances 
which would bring the matter within 
Subparagraph (a) or subparagraph 
(b), in which case the Board may 
make an order under subsection (3) 
conditioned upon the existence of 
such circumstances; or 


the merger involves a failing busi- 
nessior-iasiopamtisefisa Istructural 
rationalization scheme, in which 
case the Board need not make an 
order under subsection (3). 


= ban = 


Te 4— 452). MONOPOLY 
Introduction 


There’ 1s\-a’ tendency +‘to - regard monopoly as 
being a phenomenon of comparatively recent develop- 
Mem. Site. “product sO e+ the Ysgrowth » of é-the's-Varge 
COrporation,’ .bringing in wts: train -hagh':.levels<;of 
control in individual markets and an undue concen- 
tration of power in the hands of a relatively small 
group in the economy. This condition is compared, 
unfavourably, with what Earl Latham has described 
as "a fable that begins with the Golden Age of 
small enterprisers, diffused political power and a 
small militia, all dwelling secure in the automatic 
equilibrium of small components".* 


Loiwtactiyw. Ge ..tdyllie,) ipictune “rot yaam” ear ky 
decentralized, self-correcting, atomistic economy 
with its benevolent guardianship of the rights of 
the consumer is as much a matter of myth as is’ the 
menacing picture of the ubiquitous large monopolist 
exploiting small, weak competitors and equally 
defenceless consumers. 


The perpetuation of such stereotypes compli- 
cates the analysis of what is at best a most intri- 
cate and intractable problem, that of identifying 
positions of high levels of market power, assessing 
their significance in an interdependent market 
economy and attempting to devise remedies. As will 
be explained, monopoly power cannot necessarily be 
equated with bigness; hence the definition of rele- 
vant markets and the identification of the degree 
to which high levels of monopoly power may _ be 
exercised in local, national or world markets, 


MS Pola tiathal, Political” Theories’ OL Monopoly 
Power, (University of Maryland, College Park, 
Manyplamnds, HO 5 i)s pisie8. 


Zoe = 


requires complex analysis with rather blunt tools. 
The conditions which permit the exercise of mono- 
poly power also require analysis, whether they 
derive from technological and organizational 
economies, from control of scarce resources, from 
"natural". monopoly. conditions, from cartel-like 
controls, from the requirements of professional 
competence in certain fields, or from the imposi- 


tion of government controls. Indeed, some close 
Observers of monopoly insist that governments -- 
local, provincial and federal -- are, themselves, 


the chief creators and protectors of monopoly; that 
without government sanction or support, monopoly 
positions would be undermined. 


Historically, monopolies were, in Rack, 
largely the creatures of the State. As Adams and 
Gray have observed: 


"The Statute Oa Monopolies [1624] 
altered, rather than ended, the national 
grievance. While attacking monopolies, 
it left loopholes through which corpora- 
tions could safely pass. While imposing 
limitations on the royal prerogative, it 
symbolized a willingness to have mono- 
polies - provided Parliament alone 
granted them.... 


Throughout the seventeenth, and for the 
better part of the eighteenth century, 
cities, boroughs, - guilds, corporations, 
and trading companies continued to exer- 
cise their monopolistic restrictions; and 
the common law continued, by and _ large, 
to... puotect “thei customary monopoly 
privileges."* 


* Walter Adams and Horace M. Gray, Monopoly in 
America, the Government as Promoter (New York, 
ODD) p's) 1 6 


eee 


After an interregnum of uncontrolled competi- 
tive enterprise resulting from the revolt against 
the detailed regulation of economic activity by the 
mercantilist state -- what may properly be des- 
cribed as the "pure" laissez faire period -- there 
developed newer forms of business combination based 
on the interpretation that laissez faire included 
the freedom to monopolize as well as to compete. 
This, in turn, gave rise to attempts by the state 
to regulate some of the more visible monopolies -- 
"businesses affected with a public interest" -- in 
Censor /.thee pub eLCLAUtLErTty €iconcepts For the 
purposes of these introductory comments, it may 
merely be noted that this policy measure has met 
with little support among confirmed believers in a 
competitive economy. Professor Henry C. Simons, 
for example, held that "Unregulated, extra-legal 
monopolies are tolerable evils; but private mono- 
polies with the blessing of regulation and _ the 
suppor’ ‘of-Saw “are “malrgnant cancers! —in the 
system."* More recent analyses, although couched 
in less vehement language, attest to the ineffec- 
tiveness of the regulatory process. To be fair to 
Professor Simons, it would also have to be conceded 
that government-sponsored restraints have accounted 
for many of the worst examples in the rogues' 
gallery of restrictive practices. 


The extent to which governments have imposed, 
authorized or protected various forms of monopoly 
power, by direct regulation, by establishing 
cartel-like controls of production and marketing, 
by tenacting? local ordtnaneés*to “protect” local 


suppliers and contractors, and sO on -=-— particu- 
larly during the post-depression period and the 
post-World War II period -- bids fair to challenge 


the web of monopolistic arrangements during the 
eighteenth century. 


* "The Reguisites of Free Competition", American 
Economic Review, (March, 1936), p. 74. 
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At the same time, a big-unit economy, in busi- 
ness and labour, has taken form in many sectors of 
the economy. The argument is sometimes advanced 
that in the long-run private monopoly, even when 
properly defined, tends to break down -- barring 
government support. Consumers, recalling Keynes' 
well-known dictum, may find scant comfort in such 
assurance. 


Professor ~Clair, WioLCOs Sl wena By yceieiel ciind 
study., “~Competitionf aan Monopoly in American 
Industry,” “for.,the “Temporary. Nationa! Economic 
Committee (1940), did profess to see a pattern of 
instability in both competition and monopoly: 


"Tn those industries which appear nor- 
mally to be competitive, competition is 
constantly breaking down. Competitors 
continually seek to limit competition and 
to obtain for themselves some measure of 
monopoly power. They enter into agree- 
ments governing prices and production. 
They procure the enactment of restrictive 
legislation. For a time they may succeed 
in bringing competition under control. 
But these arrangements, too, are con- 


stantly breaking down. Competitors 
violate the agreements. Associations 
lack the power to enforce them. New 


enterprises come into the field. Restric- 
tive statutes are invalidated by the 
courts or repealed by the legislatures. 
Thesslines of -controlyaare repeatedly 
broken and reformed. The. facts that 
describe the situation existing in such 
anvindustry,. todaywmay not+sapply, etonrthe 
One in which it will find itself 
tomorrow. 


In those industries that appear at any 
time to be monopolized, likewise, mono- 
poly is constantly tending to break down. 
Human wants may be satisfied in many 


me!) aaa 


different ways. Shas in consumer 
demand may rob the monopolist of his 
market. Invention may develop numerous 
Suustieutes, =6On Gis “product.2%, The 
monopolist may suffer, too, from the lack 
of the stimulus to efficiency - which is 


afforded by active competition. His 
Originality may give way to inertia, his 
energy to Lephar gy... 2% Government 


finally, may intervene. Legislation may 
forbid practices that were once allowed. 
Enforcement may catch up with violations 
of the law. For one or another of these 
reasons, few of the great trusts’ that 
were formed near the turn of the century 
now possess anything approaching absolute 
monopoly power. But few of the fields 
that were then monopolized have become 


effectively competitive. Combinations 
have been dissolved, new competitors have 
arisen, and competition has been 


restored, only to give way to a_= succes- 
Sion of devices designed for the purpose 
of dividing markets and maintaining 
prices. Here, again, the lines of con- 
trol are repeatedly broken and repeatedly 
reformed" (pp. 308-309). 


In a dynamic economy, this process of attack 
and counter-attack may very well be relied on to 
prevail; in more static economies -- as the section 
dealing with structural rationalization makes clear 
-- public policy may have to adopt a more positive 
posture to maintain pressure for continuous adjust- 
ment. At the least, Wilcox's analysis cautions 
against adopting too short-run an approach to the 
working of dynamic elements in the economy. 


In any event, monopoly power is not something 
new and ominous in the history of western indus- 
Erie lensoclety . As Latham has remarked, "A 
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politicalmescientiste. Fintendseyte vy receiver orather 
skeptically the dawn-of-discovery tone with which 
some economists have pronounced the stalest clichés 
about power."* 


Although it would be unwise to become com- 
placent about monopoly power in the private sector, 
appropriate policies with respect to new mergers, 
effective enforcement of policies to discourage 
abuse of monopoly power, and the development of 
polices?) to - promotes change= jbasedidonh -oredli—cost 
economies, will go far to keep monopoly elements 
within tolerable limits. 


The rigidities created by government- 
authorized or government-operated monopolies will, 
however, present special problems, at least as long 
as public-sector monopolies enjoy immunity from the 
range of policies available for application in the 
private sector. Dnwean interdependent market 
economy, detrimental monopoly behaviour will be 
transmitted to Gother sbranchest not; the economy 
whether the detriment originates in the public or 
in the private sector. 


Identifying Monopoly Power 


Monopoly, in the sense of a single and _ sole 
seller having complete control of its market price 
Since there is no alternative source of supply of 
goods in its market, is rarely encountered in prac- 
tice. In theory, the monopoly can adjust its price 
up or down while limiting or: expanding its ‘sales 
volume and thus choose the most profitable price 
relative to its costs. With such assumed control, 
it can be demonstrated that the monopolist will 
produce less and charge more than an atomistically 


x Ear b¥ Latham) -Oopysert reapers. 
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competitive industry with similar costs would do. 
Hence;ye sre *Es-*concecluded,™ the monopolist will 
restrict output and earn excess profits. 


Lie sabaility Oftarnionopolist™@totiact MinSsaccor-— 
dance with such a formula would depend in a_funda- 
mental sense on its power to control supply (or, in 
the case of a monopsonist to control the buying 
Side).* The classic basis for monopoly was probably 
the control of the only source of supply, either 
because it was the sole natural source for the pro- 
duct,msuch@’as a Saltemine-or the“only body *of ore 
available, or because the market was isolated by 
high transport costs. Indeed, so profitable was 
the exploitation of some resource monopolies, such 
as salt, that they were appropriated by the head of 
the state. A more modern example based on the 
power to control marketing would be found in the 
monopoly of the sale of alcoholic beverages by the 
state’. 


There is a tendency to equate monopoly with 
absolute bigness but this is misleading; it is the 
Size of the seller relative to the market and _ to 
GES) Ability? —toy uses 4powers = to Srestrain;= bilock, 
obstruct or exclude*entry or the offering of alter- 
natives in the medium-term or in the longer-run, 
that is important. This power will rarely be abso- 
lute (except, perhaps, ina few so-called "natural 
monopolies"), so that what we are concerned with is 
degrees of market power. Where market power is 
high, we tend to refer to it as monopoly (or monop- 
sony) power. Its identification in the operative 
sense involves all the complexities already 
referred to in the measurement of market power. 


~  Thereartnrgher soihiicousse, be considerations 
relating Utotpublic policy -interventionpcfear of 
encouraging’ a ‘search; 7for “substitute; products, 
and the like, that would deter the monopolist 
from pursuing the excess profit route. 
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The Temporary National Economic Committee 
(TEN. E.G.) elneles Invest ilgalton.ol sCOnGeneBatLoneow 
Economic Power, referred to the matter of local 
monopolistic power in the following quotation: 


"'There is a tendency,' writes A.A. 
Berle, 'to idealize the early nineteenth 
century and to assume that small business 
and the prices it charged were the result 
Of .cOoMpPeLLtion.. As far .aS lal sabre sco 
see, there is little, if any, foundation 
for this. The village store, the village 
blacksmith, the village grist mill, were 
all monopolies. Until the advent of the 
automobile, they charged conventional or 
administered prices which were not 
elastic. The people of the village could 
not go many miles to the next town. Ina 
large measure this is still true in small 
towns. Such competition as there has 
been, curiously enough, came from large 
scale enterprise; mail order houses, and 
later the chain stores. The theory that 
prices were adjusted by competition under 
the old small scale production in = small 
towns, as far as I can see, simply never 
was generally true, despite some nostal- 
gic reminiscences which are indulged in 
Eoday«.* 


"The development of transportation and 
communication in recent years has unques- 
tionably reduced the isolation of local 


* Aske «BOK le, » JUlepun INVESELGaGCLON eOL eels tesa 
Organization and Practices," Plan Age (September 
1933) 2 hie oO. 


SOULE Ces Tait s Hit Monod mah Nor. Arita Clair 
Wilcox, Competition and Monopoly in 
AMecicanainausiLiuy,, (940) se ooh. 
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markets and has accordingly impaired the 
monopohastierpaposperon .so£t the retail 
tradesman in the country town. But a_ few 
relatively isolated communities, with 
their petty monopolists, remain. In all 
local markets, moreover, there are trades 
whose character is such as to restrict 
the area within which competition may 
occur. Many small towns are served by 


ony, ~lOneLGor LOotwo bankers, butehers; 
plumbers, pharmacists, undertakers, 
hotels, garages, coal dealers, ice 
plants, and lumber yards. These enter- 


prises may be tiny when compared with 
those that dominate an urban or a 
national market; the situations differ in 
degree but not in kind." 


Professor Adelman has also pointed out that 
the power to deny adequate alternatives to buyers 
(or to sellers) bears no simple relation to the 
Size of the business concern. 


"For example, the law recently passed by 
Congress giving automobile dealers cer- 
tain grounds upon which their suppliers 
may be sued is obviously designed to give 
the dealer control over the number of 
cars he will permit to be sold in his 
territory, and to reduce the alternatives 
to the buyers of getting (through so- 
called bootlegging) cars from other ter- 
ritories. So the law will strengthen the 
local monopoly position of the auto 
dealer, to the tune probably of several 
hundred million dollars a year; and _ the 
fact that the law was passed in the name 
of safeguarding 'competition' may be 
regarded as semantics, or comic relief, 
or what you"will?"“Similarly, .the-°recent 
boosting of retail gasoline prices 
throughout the Northeast, in the face of 
growing inventories, by means of 'fair 


aS GS 


trade; tisvaisol rdtpicunelfacraimeachteves 
ment of the Senate Small Business Com- 
Mmittee, Ss ewhichoiprochaims iit ti samacdang 
‘competition’. In economists’ ‘language 
it is strengthening the monopoly position 
of gasoline dealers and -- to ae lesser 
extent, and unintentionally -- of their 
Suppliers. These and other Congressional 
projects may be the best in the world. 
In the prevailing climate of opinion, big 
business is regarded with suspicion and 
small business with indulgence. My point 
is merely that competition and monopoly 
mean different things ce different 
people, including economists."* 


. Mas not ,Or icoursepimecacessaby gold letras aoe 
passed to permit the exercise of such monopoly 
power; much depends on the vigour of competition in 
the yveconomy. a#in» Canada, - sthevaepractacec s0feywnesaiie 
price maintenance was never specifically legalized 
(in. contrast’ to the “situatnonsthataprvevailedtountrs 
1951 #557 the? ‘Unated States); alg 9 face, the 
Proprietary Articles Trade Associlation-in the’ drug 
store field and the Fair Trade League in the 
grocery trade discontinued their formal operations 
in 192%ewhen Sebotwas welearyithae Btheysmwould “be 
challenged under the Combines Investigation Act. 
Nevertheless, the evidence in the Aiken Gene 
Parliamentary Committee hearings in 1951 on the 
legislabiomstoteban “thesspracimicereindlGared® that 
resale price maintenance had been in effective 
operation in a number of fields for many years. 
Legalized enforcement powers were not needed to 
make the system work; the "loner", the maverick, 
who is determined to challenge established systems 


* M.A. Adelman, "The Current Wave of Mergers 
Analyzed," An Address to the American Management 
Association Special Conference - Mergers and 
Acguisitirens, 4OGtobe ri. L956. 
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of marketing by new, lower-cost methods, was not a 
conspicuous figure in Canada until the new methods 
had been developed elsewhere. 


In view of the decline in wholesale and retail 
margins and of the enhanced pressure on _ suppliers 
LOmnlhowere prices that, sfoli-owed -ythe><banning,.of 
resale price maintenance in Canada, it would appear 
safe to conclude that the cost to consumers of this 
element of monopoly power alone had been in the 
range of several hundreds of millions of dollars 
per year. 


These brief references -- which do not by any 
means exhaust the list -- make it clear that small 
economic units may, given appropriate circum- 
stances, exercise substantial monopoly power. It 
is, however, the large firm or group of large firms 
in a highly concentrated market, that is generally 
considered to exemplify "monopoly" and to pose the 
most Serious threat of misuse of monopoly power. 


tnepant,}<chi-s- isimprobably, due .-to%, the . “ysis 
bithityd of Sthesfirmssjm..questions The principle 
involved in well spelled out in the following 
comment by F.M. Scherer: 


"To illustrate, we need only consider the 
wrath of President John F. Kennedy in 
April of 1962, when the Chairman of the 
United States Steel Corporation informed 
him that U.S. Steel would lead a poten- 
tvallycintlationary )spBice) increase... No 
Such anger was displayed over the contem- 
poraneous behaviour of the middle 
Atlanticr coasiyicconseruct ion industry, 


pile! kes ts 


where hundreds of decentralized nego- 
tiations led to arranged wage bargains 
which deviated by a much wider margin 
from the President's anti-inflation 
guidelines."* 


Even if large absolute size or a high concen- 
tration measure creates in the public mind some 
apprehension about the possible existence of mono- 
poly power, more is obviously needed before public 
policy can come into play. 


There will be cases in which firms of very 
large absolute size may have only a modest share of 
the vast markets (not necessarily domestic in 
scope) in which they compete. There will be firms 
that are very large and also possess high levels of 
market power based on superior technology and 
organizational efficiency. There will be others 
that might be regarded as "artificial contrivances" 
which achieved their size and market power by 
employing extraneous means and devices based essen- 
tially on artificial restraints, and which maintain 
their position by the coercive use of monopoly 
power. 


Generalizations from empirical cross-sectional 
investigations of size and innovation performance, 
Size and barriers to entry, size and scale econo- 
mies, have so far related to larger economies and 
the results even there have been so inconclusive 
that it would be hazardous to conclude that firms 
below a given size (or a given market share) con- 
Sistently presented no monopoly problems, or that 
firms above a given size (or market share) could be 
reliably presumed to present such problems. 


* E.M. Scherer, Industrial Market %Structure ena 
Economic Performance (Chicago, 2973) pa. 
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One alternative -- and the one most generally 
favoured -- is to look at performance criteria 
derived from theoretical considerations to sort out 
those firms with high levels of market power. The 
yardsticks most generally favoured are prices and 
profits; high prices and excessive profits are 
assumed to go hand in hand with monopoly power. 
Not only does the elimination of such consequences 
of monopoly power appear to possess economic advan- 
tages but it also appeals to the public's sense of 
SGU meyranc Labe plays 


There are, however, difficulties in this 
Cenerar-aporoach. *frrst, prrces “ad” “proftrcs "per= 
form y7ical tunctions in a Market “economy. i crane 
Detces. Are usually "calculated. “on a formula 
Pereting tos costs" -"=—""erten "“dexrrved ’ “implicitly 
f.Ou- publ loerarlrty “regulation s The consequences 
Gt *adopLting such “a *“basis “for prrces~ have ~ been 
Sxouinea in tne «sectron “~or~ “this “report,” “Cost 
Vesti fvcatron and Economic Behavior”, and “it~ “wilt 
not be necessary to repeat that analysis here. lige 


Boece Tevent  -O.ppormt OUT -ENat "suc Latt “prices: 
are inconsistent with the role assigned to prices 
in a dynamic market economy. 


With reference to "excess" profits, the diffi- 
Culltyens vopiuentifty what portion .of,..the profit 


total is a return to monopoly power. Accounting 
profits are a compound return for past performance 
anc-an mcentive to --future -actron-. Profits may 


represent, in part, a return to superior entre- 
preneurial performance; in part, a return for the 
assump evon OL. GEskei1n part, arreturn” tom monopoly 
BOWem@ eel) pat - a eceturn “Lor "ant rerpating ~ an 
increase in market demand. The prospect of high 
profits may provide an incentive for technical 
progress, aS it may also encourage new entry into 
Pie market Prorit "control >in "the *-attempt ” to 
eliminate the monopoly-return element, would 
involve complexities that are frequently overlooked 
in calculations which employ an average rate of 
Prorie aor a —*setecced™ group “of “Wndustrres “or, 
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alternatively, "reasonable" costs of the firm, as a 
norm, and which define returns above that level as 
"excessive". If pressed very far, such an approach 
would bring the entire mechanism of signals and 
incentives of the market economy into question.* 


The consequences of adopting a "fair return" 
test run much deeper, however. The assumption of 
the "excess profits" test is that if profits are 
"low" monopoly power is not a problem. On the 
contrary, as Wilcox has observed, 


TA pLOWseEG UL eon {Capea lie Logesent tee ly 
consistentawith ..a4.MOnopo li St u6 sepsLcing 
GIST Cry masta 


It should by now be generally recognized that 


the standard evils attributed to monopoly -- high 
prices, excessive profits, predatory activities 
designed to destroy weaker rivals -- are rarely the 


defects of present-day monopolists. Those who hold 
high levels of market power are as conscious as 
anyone else of the charges normally brought against 
them and they go to great lengths -- including some 
Overindulgence in public relations -- to avoid 
anything that would arouse public disapproval. Abie 


* Lt. LS. 4-0.) COouLuse,,.concei vab le that ia Lirm, =m ie ne 
obtain control of a scarce resource and erect 
such effective entry barriers against substitute 
Drocductse. that eet) COMLds Chamge extortionate 
prices and earn excessive prices for a prolonged 
time period. Such remote possibilities should 
not, however, be considered a major concern of 
public policy; .they.,.-could,;~ in.- any -.cvent;-s-be 
dealt with under the misuse of monopoly power 
section. General legislation prohibiting "excess 
profits" is not the appropriate remedy. 


*% Clatr iL CosG,. Wan aC MOnOGicd I esNOra 2.) elem or 
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may be that monopolists charge prices that are too 
low rather than too high. This saves them from the 
charge of exploiting the public and has the added 
Victilc, = LOM thet mepOrme OF vlew, that tt. “discour=— 
ages prospective entrants, thereby sustaining the 
lower profit over a longer time period and 
restraining dynamic change with its potential dis- 
turbing consequences. It has, for example, been 
pointed out that British consumers for years did 
not need to fear oppressive price exploitation; 
what did affect them adversely was the slow accumu- 
fAation: oF -eCOonomic., MaladjusStments, .ditrriculte (to 
detect and impossible to prove. Nor would it be 
easy to establish that monopolies earn unreasonable 
profits, in part, because the "reasonable profits" 
concept itself presents major difficulties, as 


already indicated. Many monopolists, far from 
engaging in predatory activities, might very well 
be accused of the opposite strategy -- of main- 


taining an umbrella over the rest of the industry 
and applying a rule of “live and let live". 


The substance of this position was well 
expressed years ago by Sir John Hicks in the _ suc- 
Cinct comment: 


mEnesbest. Oba ll mMOnODO] Vs) DEOhILS .b1Su 7a 
quiet lite. 's* 


It is possible that some such pattern of mono- 
poly behaviour helps to account for empirical esti- 
mates that the welfare loss produced by monopo- 
Tfistic misallocation#is “miniscule” .** The author 


CD ONMaaR IL ChS 2 Ansa COUInVey, 1 oO. Economic 
Theory: The Theory of Monopoly," Econometrica 
(kane Dy; ot-9-35)) ap 6. Gr. 


** One commentator has remarked that if these esti- 
mates are correct, “economists would be better 
off fighting fires or termites than monopoly". 
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of one of these empirical analyses relating to 
Canada and the United States goes on to draw 
certain. policy. implications from Hise indinge: 


"Programs CO.;aSSist farmers, labour, and, 
small business have been defended as 
attempts to compensate these groups’ for 
monopolistic exploitation. Monopoly 
profits are what is meant by monopolistic 
exploitation, and their small estimated 
Size in the aggregate deprives the argu- 
menik,<OL much,Or TS °TOnrce 4% 


Wit, maybe. thatwantitruse. policy Orig 
nates as much from a protest against 
unfair advantages accruing from monopo- 
listic positions as from the belief that 
monopoly profits are large. Lf» such 
resentment is the principal basis, anti- 
trust action should be accompanied by 
programs aimed at the removal of monopo- 
listic advantages possessed by groups of 
workers, independent professionals, and 
OcChers> "Tor Otherwise... Cc is highly 
AU SCmiMn ial Ona) oo 


While both these broad policy viewS may be 
defended on a number of grounds, it is doubtful if 
the consequences of "benign" monopoly behaviour can 
be assessed in terms of the relationship of price 
to average variable cost, as the empirical esti- 
mates of the burden of monopoly undertake to do. In 
fact, large firms that constrain their behaviour 
for fear of being investigated as monopolies (even 
if their profits would otherwise be high for what 
might be entirely appropriate "economic" reasons) 
will use price and profit levels as discretionary 


x David Schwartzman, “The Effect of Monopoly. on 


Price", The Journal of Political Economy (August 
L939) NOeas a pects Ge 
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conduct variables. Instead of maximizing profits, 
they may attempt to maximize sales subject to a 
profit constraint at a "defensible" level* -- such 
as that permitted to monopolies under state protec- 
tion and regulation. The basic problem that such 
constrained firm behaviour presents is that it 
tends to slow down the rate of dynamic change and 
reduces the flexibility and adaptability of the 
economy — consequences very difficult to identify 
and even more difficult to remedy. 


mer aw sh vee’ =n “public ateLttudes?® coulrd+*he 
achieved restoring profit to its role as an incen- 
tive to, and a reward for, more effective market 
performance, ** the result should be more innova- 
tive, enterprising conduct on the part of firms 
which would then keep their "excessive" profits - 
if they could earn them - in pecuniary form rather 
than dissipating them in various cost-increasing 
activities within the firm with a view to making it 
appear that they were not highly profitable, as the 
anti-profit bias encourages them to do. The role 


Se etoee. WD apa Kaplan, J6el.oB.-!+-Dirlam, -Robert:- F: 
imac oti, —Pisicing ~ in ‘Bag Business (The 
Broomings: Instwveutcony. 1953) h-esp pp T2a7—200% 


=’ Tax: policy could contribute to this eénd. A 
| proposal by the Swedish Confederation of MTrade 
Unions is of interest on this point: “ain Oft He 


case of company taxation, we recommend a change- 
over in whole or in part from the existing taxa- 
tion of net profits to taxation on the basis of 
gross expenditure, primarily because the 
taxation of net profits helps to preserve the 
structure of enterprises through the particular 
reliefs it provides for less expansive and less 
profitable enterprises". Economic Expansion and 
Structural Change, A Trade Union Manifesto, 
edited and translated by T.L. Johnston (London, 
retoly Ds 70. 
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ofpublaic policy, jwould. then .)be- tos) -pGueven taarsuch 
firms, EGom entrenching: 0% jexpiod Ging thet aa bie 
power by artiticralh restraints, o- abuse. .of (there 
dominant positions. Rewards would be made for and 
confined to superior economic performance. 


Lis oLStuapparent.-that monopoly ppoweles— sean Beene 
sense of high levels of market power -- may be 
found in the private sector in.firms o£ large .-size 
or of....small -*size; .-depending |.on’ market, -carcum- 
stances. Problems of defining the relevant market, 
analyzing market structure and market power would, 
of course, be as serious and as important here as 
in merger analysis. There are no reliable criteria 
of -absolutes-size.,.iof, devel s; (of .concentratvon toe 
performance in terms of "reasonable" prices or pro- 
£its.< Swhach will clearly identify monopoly 
Situations. 


Even concepts of minimum optimal scale which 
would, presumably, enable us to establish some 
minimum justifiable absolute firm size are diffi- 
cult to specify. Engineering estimates by them- 
selves are of little assistance, especially when 
longer-run perspectives are involved -- as_ should 
be the case for public policy. The large corpora- 
ELON ‘qyPaistedt CLDACES ie bien, ora! number of different 
markets,* which will be integrated in different 
ways for different firms. It may be involved in 
R & D programs, generating innovations or opera- 
tionally relevant information; it may be involved 
in advertising and distribution to reach a mass.’ of 
consumers; it may be involved in integrated produc- 
tion, backward to raw material sources and forward 
to. £imads markets: ict amaysibess -imvolived Juin tet loating 
securities and in providing mass credit facilities 
for L&s-manketing; operations) ivand ssor On. Aihachrsetirm 


* Gig.) SQUO;@iatne, 42.0 Ite Cale se Au bos Tie, pcloeeet le 
Market System, pp. 187-188. 
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in the industry may be composed of a different 
GonmbinetvonvOr runcCtL1ons,;. ana, the. - combination. may 
change over time, hence the search for an optimal 
scale of operations for each industry runs’ the 
danger of becoming merely a formal, academic exer- 
cise. Certainly, it provides little effective 
assistance as a general criterion in either mono- 
DOLLY FOmPmMerger "policy. 


The preferred approach would be to define 
"dominant firms" and then to examine how that domi- 
nance was maintained or extended (and perhaps how 
it had been achieved). These considerations will 
be deferred to the section on public policy for 
monopoly. 


As has been stated already, most of the more 
enduring, and some of the more inflexible, mono- 
polies tare@not* found © “in’* “the -"*private’™sector but 
under government protection and regulation. A 
rough Sehassvitcacvon ~of-*the-oversarl monopoly 
sector, public and private, may be of assistance in 
sorting out the extent of the monopoly process. 


1. Government as monopolist. 


- This “category includes both those 
Situations in which the government 
Originated the monopoly and those in 
Wh-ch4“vesnatlonalrrzed private frrms ~~ to 
form ‘a’ monopoly. = Although “this cate= 
gory, through the interdependence of 
Iearkets- hassignrricant wumportance for 
the effectiveness of other segments of 
the economy, it is essentially beyond 
our terms of reference. This sector 
has recently received a good deal of 
aeeCereLon,~ much ot =_t-ulrravourapLe, ~ on 
the score of its economic performance. 
Perhaps the initiating influence was 
provided by Robert Brady in his provo- 
cative study, Crisis in Britain 
(Berkeley, 1950). 


Ze 
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Case-3 monopoly situations. 


= The Organi zatlon,) OF “sma ial economic 


UDC Sueno meOt di Lek Lems exercising 
high levels »of market. «cOnCrol, Obs ene 
enacting Oye legislation isolating 
markets in such a way as_ to. enable 
small firms to operate in substantially 
closed markets (as in some municipal 
building codes, and the like) - these 
developments have become an increa- 
Singly important element in the func- 
tioning of .cChe, economy < 


Of those Case-3 situations in which 
governments, particularly federal and 
DEO LaGd aa governments, authorize, 
enforce or permit the exercise of mono- 
poly powers, the agricultural marketing 
boards are perhaps the most visible and 
the most important; others include 
municipal agencies which oversee the 
Operation of taxicabs; indeed, there is 
a hOost..of -ECOnomic activities “at, vals 
levels which are “{protected".. byresthes, 
literally, hundreds of boards that pur- 
sue their existences in greater or less 
Obscurity. 


Professional associations, such as 
those of lawyers, medical doctors, 
accountants, and others, are authorized 
by government to exercise functions 
with respect to the qualifications and 
conduct of their members. It might be 
Observed in passing that powers to con- 
trol numbers,,.directly ..or, indirectly, 
in any professional group constitute a 
clear interference with the movement of 
the talents into areas of their choice. 
Efforts to suggest "appropriate" fees 
should also receive short shrift in a 
market economy. 
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- Labour unions are properly included 
under this heading. Reference has 
already been made to their impact in 
the Introduction. 


- Guild-type controls in many of the 
service trades, such as barbers’ and 
hairdressers, have seen ae substantial 
growth in recent years under government 
auLhonization,, sbut..without account- 
ability being required or public infor- 
mation being provided. 


- Trade association activities may 
qualify as Case-3 situations; they are 
infrequently authorized by government. 
The activities of these organizations 
cover such a wide range that generali- 
Zatwon about them is da keLend &, 
although they range from the clearly 
desirable to the clearly detrimental 
from the viewpoint of the pub lac 
interest. 


3. Private monopolies. 


- The unregulated monopolies, both large 
and small, are those with which the 
combines legislation is generally 
concerned. 


- The regulated private monopolies have 
become to an increasing degree in 
recent years the focus of a great deal 
of critical analysis. Brief reference 
will be made to some of these views. 


Although this classification does not exhaust 
the list of the types and varieties of monopoly 
power in the economy, it does indicate their ubi- 
quity and suggests something of the role of govern- 
ment in facilitating their creation and protecting 
their continued operation. 
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Pup EiceyoOrrey: 


The basic™concern “Of ~*pubtic Spolrey sein this 
area is to assure so far as possible that monopoly 
power is not used in such ways as to interfere with 
dynamic change and with the achievement of real- 
cost economies. *~Since the’ poszttron “of monopoly 
power is now in existence, the question may legiti- 
mately be raised as to whether public policy should 
not aim“at-thé elimnination-“of <the-*Sbasevvo£L that 
power. There may be situations that call for dis- 
solution of a firm possessing a°-high™ level of 
market power (or, at least, the divestiture of some 
parts of"it) ,"as~we-do*propose;-—obut;y foretkeasons 
that impress us aS being conclusive, such a_ policy 
is of very limited value in the arsenal of policy 
measures. 


The prescription to break up existing centres 
of monopoly power encounters a number of diffi- 
culties. 


First; *such’+a policy =should®be tappireds in. a 
non-discriminatory fashion, and it will clearly be 
difficult “tovapply “to labour; *tne-protesetons;, = and 
to agriculture. 


Second, as Professor Corwin D. Edwards’ has 
pointed out,* large plants (and possibly also large 
multiplant enterprises) may be the source of eco- 
nomies of scale, even if it is not possible to 
specify™’the redevantelinets !4>ineesmali@ecountries, 
"efficiency and power often seem to be joint 
attributes". 


*i = Corwin De! Edwards," "The*sFuture*ofov Competzrtion 
Policy: A World View", California Management 
Review (Summer 1974), p. 120. 
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Third, to break up large, successful firms may 
have adverse "internal" effects on the operation of 
the firm, and its demonstration effect may be 
adverse since the desire of a firm to grow bigger 
is "a healthy incentive toward good business con- 
ULC ton re 


Fourth, the international aspects of such dis- 
solution proposals are difficult to assess. Large 
firms appear to be necessary to operate effectively 
in international markets, and prospective develop- 
ments in the international economy may warrant even 
larger firms. 


Fifth,.the prohibition of the abuse of mono- 
poly power will go far to eliminate the most 
readily identifiable undesirable aspects of the 
conduct. of. large firmsss,.Since.the Jabuse”"4-concept 
is a relatively flexible one, it can be adapted to 
deal with many aspects of conduct much more readily 
than would be possible in the case of a direct 
attempt to dissolve the firm. 


Perhaps the most fundamental argument against 
any general move to dissolve monopoly power is that 
advanced by Professor Edwards: 


"The desirability of substantial improve- 
ments in structure is, to me, obvious. 
But to entrust the task of planning to a 
few planners involves’ the daft facutey 
inherent in such public planning -- that 
structural foundations of the future will 
be shaped to the values of a few persons 
and in disregard of everything of which 
the planners were inadequately aware, 
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such as unforeseen developments in tech- 
nology; an econonic’ organization, ‘and’ in 
social institutions".* 


Therefore, what we propose, in substance, is 
that dominant firms be prohibited from engaging in 
forms of conduct which constitute the abusive use 
of monopoly power. 


A dominant firm may be defined as one that is 
capable within broad limits of choosing its rate of 
profits (or its share of the market) undeterred by 
the consideration that rivals may compete away 
these profits by offering better terms to cus- 
tomers. This is a functional definition of  domin- 
ance which we regard as preferable to a statistical 
market-Share definition. This latter approach may 
be acceptable in a large economy but in one of 
medium size, such as Canada, we can see no realis- 
tic way in which a percentage market share could 
avoid being both too large and too small. 


There is no way to define "abuse of market 
power" in such a way as to make the definition 
exhaustive of the category.** Perhaps a very 


~~ ins avtorthcoming arcicle,—“Pupirc’ roLicy = toward 
Big Business: What Should We Have Learned in 
Forty Years?", The Journal of Economic Issues. 


** Important laws that require a high degree of 
generality and elasticity in order to be realis- 
titcand pragmatics Yare? not’ *antamivtiar @an our 
society. Two everyday examples were referred to 
recently by Morden, J. in James More and_ Sons 
Ltd» VV. University, Of Obtawa (1975) (3 5 Ola) 


162 at 172: "Just as the categories of negli- 
gence are never closed, neither can those of 
restitution. The principles take precedence 


Over the illustrations or examples of their 
application." 
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general definition would specify abuse by a mono- 
polist as including all forms of competitive action 
not based on superior economic performance. In more 
detail, the National Markets Board would look for 
evidence of such behaviour as: preclusive acqui- 
Siting or ownership of resources and facilities; 
deliberated exclusion; reinforcing a dominant 
position by exclusive dealing and tying arrange- 
ments, or by refusal to deal; predatory discrimina- 
tion; a design to forestall competition and to hold 
its monopoly position by other than the achievement 
of real-cost economies; the use of reciprocal 
buying-selling advantages, and the like. 


If a case of misuse of monopoly power was 
proved, the Board would issue a remedial order. [In 
serious cases, action to neutralize the firm's 
deminant position bySvechangess tiny, taritis, “or by 
other appropriate measures, could properly be 
recommended by the Board. Finally, persistent 
abuse by the firm would justify dissolution or 
divestiture. 


Action to deal with monopolies operating under 
government authorization or supervision impresses 
us aS being of at least equal urgency to that 
required in the private sector. 


For example, the process OL regulating 
"natural" monopolies has been adjudged "lame and 
impotent". The "reasonable rate of return on cost" 
principle has been condemned as promoting unneces- 
Sary investment, discouraging efficiency, and 
failing completely to provide incentives FOr 
imaginative, innovative conduct. Furthermore, some 
regulated industries have engaged ig merger 
activity which has not been obliged to withstand 
the "survival" test of market pressures. In still 
other cases regulated firms have established 
subsidiaries, or developed supply connections with 
other specific firms, to provide them with their 
equipment or supplies. In some cases, real-cost 
economies may be realized by doing so but, lacking 
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the market survival test, the public cannot be 
sure. It would be appropriate if all firms under 
public regulation were required in their procure- 
ments to obtain competitive bids not only from 
non-related national firms but from foreign 
suppliers as well. 


For broader considerations, we recommend that 
regulated industries should be deemed tO be 
generally subject to combines legislation, and _ to 
be exempted from it only when 


(1) the restrictive conduct is specifically 
imposed by the legislation; and 


(2) the restrictive conduct is actively 
supervised by independent officials and 
not by representatives of the partici- 
pants; 


(3) the restraint is necessary to the effec- 
tive accomplishment of the legislative 
goal and is the least restrictive means 
available to achieve the legislative 
goals=* 


Indeed, we recommend that these three princi- 
ples apply to all forms of monopoly control 
authorized by government. In particular, we are 
persuaded that they are necessary in the case of 
so-called "supply-management" marketing boards. 
These organizations are, in reality, nothing more 
than cartels. 


* These principles were proposed in a speech by 
Joe Sims, Special Assistant to the Assistant 


Attorney-General, Antitrust Division, Yass 
Department of Justice, "State Regulation and the 
Antitrust Laws", National Association of 


Attorneys-General, Dec. 12, 1974. 
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Professor M.M. Knight has defined a cartel in 
the following terms: 


"A cartel is a legal agreement entered 
into by two or more business houses in 
order to regulate their business by 
fixing the output, apportioning the busi- 
ness among themselves, fixing prices, 
etc. Besides monopoly, cartels aim at 
the avoidance of ‘continual fluctuations 
of sales... and periodical oversupply' 
(Von Beckerath). Cartels are aided by 
tariffs and other forms of protectionism 
which limit the national market to 
national competitors. Monopolies can 
charge the home market up to the entire 
fixed costs and dump abroad surpluses at 
low prices which cover only the cost of 
the additions toeceouwtputen fOrerat’ even 
lower prices if government subsidies are 
available. | 


Types. "Price-fixing, supply-limiting 
and sales-territory-dividing types are 
often distinguished. All three purposes 
are often fulfilled by the same cartel. 
The joint sales agency is the commonest 
device for all purposes. Where legal, it 
effectively imposes the conditions of the 
monopoly agreement." (Introduction ysto 
Modern Economic History, p. 158.) 


This is almost a precise description of a 
supply-management marketing scheme. In view of the 
virtually universal condemnation of the cartel form 
of production and marketing control -- not least in 
the country of its origin* -- it seems decidedly 


* See, e.g., Ludwig Erhard, Prosperity Through 
Competition (London, 1958), passim. 
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incongruous to see its revival under a different 
guise as the preferred policy of the Canadian 
Government. 


One of the most obvious symptoms of the 
working of such supply management (cartel) schemes 
is to be found in the varied consequences of the 
quota system that is central to their very exis- 
tence. In essence, the valuation of quotas repre- 
sents the capitalization by market bidding of the 
future monopoly gains expected to result from _ the 
cartel controls. The market process which is 
deliberately suppressed in production and sale for 
the consumer market, is manipulated to capture and 
to perpetuate the advantages of monopoly power. 


The process has been well described in the 
following comment by James Rusk:# 


"Tf the transfer of quota is handled 
strictly in a bureaucratic administrative 
fashion, it is open to all sorts of abuse 


and favoritism. The Ontario Egg 
Producers Marketing Board has amply 
demonstrated this. Thativnsiiwhy many 


boards shy away from transfer by bureau- 
cratic order. The board does not want to 
go. thatefantanWplayrngaidtrctatore.teatthe 
industry. 


If the transfer is through sale and 
purchase in the marketplace, two other 
sorts of abuse appear. If unlimited 
acquisition of quota is permitted, a few 
men can quickly and legally tie up an 
industry. That is the way the turkey and 
broiler moguls in Ontario operate -- with 


* James Rusk, "Quota transfers the dark side of 


mavketing!goebyce .Pressi.Repont on Farming, 
Apr11 3... |9ueeepa 2d 
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the blessing of the Ontario government -- 
and, legally, they have far more power 
than the moguls at General Motors or Ford 
ever had. 


If quota values are allowed to rise 
to unlimited heights, that is another 
sort of abuse. To the consumer mind it 
shows that returns in the industry are 
excessive. At the producer level, high 
quota values represent an unconscionable 
burden on young farmers starting up. At 
the present value of quotas in British 
Codumbiag¢s sad oyoungmumans+ star tingis dairy 
farming could easily find himself with a 
$75,000 bill for quota by the time he 
gets a decent One-man operation on its 
feet. That is not the sort of thing thit 
any country of free men can be proud of." 


The longer-run consequences of such market 
control schemes are less easy to quantify since 
they almost inevitably involve the suppression or 
regulation of dynamic change. 


The issues involved in government authoriza- 
tion and supervision of monopolies are far more 
numerous and complex than those relating to market 
power in the private sector. It is clear that they 
require penetrating and sophisticated analysis. We 
recommend that this broad and varied area _ should 
receive the close attention of the Director of 
Investigation and Research, and that where poten- 
tially detrimental developments occur which are 
beyond the reach of the legislation, he _ should 
institute appropriate research studies to clarify 
their Significance for the government and the 
public. A sophisticated program of enforcement and 
research could make a vital contribution to 


ensuring? accountabiiiityoo ints the +pnbid coz monepoly 


sector. 
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DISCUSSION DRAFT - LEGISLATION 


Misuse of Dominant Position* 
(1 )\= A TEnVSeseectson; 


(a) "dominant" means the power to choose the 
rate of profits or share of the market to 
be enjoyed by the person or group of 
persons possessing the power, largely 
undeterred by any existing ability of 
rivals to compete away those profits or 
share of the market by offering more 
favourable terms to customers; 


(b) "misuse" means any form of competitive 
condiict” "that “constitutessnitor.7has the 
effect of creating or enhancing, a signi- 
Ficant arerlictal +éstraint 1m@aetmarkee, 
and which is not justified or offset by 
real-cost economies resulting from that 
conducts 


(2) “Where ,-‘on “application by the “Darector, and 
after affording every person with respect to whom 
an order is sought a reasonable opportunity to be 
heard, the Board finds that a person or © group of 
persons occupying a dominant position in a market 
has misused the power of that position, the board 
may make an order directed to such person or group 
of persons prohibiting the continuance of such con- 
duct and containing any other requirement that, in 
its opinion, is necessary to overcome the effects 
thereof in the market. 


* This Discussion Draft was prepared solely to 
seek to assist in the consideration of the main 
substantive recommendations on this subject in 
the “report. “By°omitting aefall  formulatronncot 
all related recommendations in the report we do 
not mean to ignore those recommendations. 


dM hes on bars 


(3) Where the Board makes a finding of misuse 
under subsection Z2jeand “the: “person or * group of 
persons found to have misused the power was or were 
subject to a previous order of the Board for a 
misuse of power in that or a similar market, the 
Board may 


(a) recommend to the Minister of Finance that 
any duties of customs as are pertinent to 
the situation be removed, reduced or 
remitted, or 


(b) order that the person or persons divest 
himself or themselves of such assets.) and 
in such manner as the Board prescribes. 
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[fem 3.7 25S TRUCTURAL sRATIONALEEZATION,, 
EXPORT AGREEMENTS AND 
SPECIALIZATION AGREEMENTS 


This. family:.of organizational measumes-eers 
based, fundamentally, on the conviction that the 
broad process of economic transformation induced by 
competitive opportunities and pressures operates so 
slowly or at such great social and economic cost 
that positive intervention is required to speed it 
up’ and direct.j it; inporderzto.- improve» thei perfor 
mance of the economy. 


Interest in such policy measures has_ been 
demonstrated by some of the more mature economies 
and also by a few smaller economies, although the 
issues involved differ in important respects. As 
Svennilson has pointed out,* those countries of 
Western Europe, that»; hadi «gotsucan,jearly astaxteeon 
industrialization,) had built;up;,tinadthe “course of 
the 19th century, a substantial..industrial «struc- 
ture based on the technology in effect at the time. 
After the turn of “the ‘century, and? -pantrculamiv 
after World War I, the problem of economic growth 
was not that of extending the traditional techno- 
Logical.base.butwef, replacinga thatrcnstructure’ to 
accommodate changes in demand and in technology. 
This process encountered a number of impediments; 
among the most important were the necessity of 
creating a new capital structure and the resistance 
Of old physical capital to replacement - and the 
One reinforced the other. 


* Growth and Stagnation in the European Economy 
(Geneva, 1954).,00pp.JLOfis, Thiskstudyuivasetpres 


pared for the United Nations Economic Commission 
for Europe. 
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Old machinery can for some time continue to 
compete on a price basis at levels that do not 
cover replacement costs. There is also ae_e strong 
vested interest among established organizations - 


and this is not peculiar to business - in resisting 
change and maintaining their positions by drawing 
on reserves. Governments tend to support such 


action by granting subsidies and providing protec- 
tion by,tansfestoerxvotheriformseofa resbraint.« The 
entire process will be reinforced if the general 
rate of growth is_ slow. Furthermore, since the 
more recently a country becomes industrialized the 
more rapid is the process, the newly industrialized 
countries with the latest technology were widening 
the gap between themselves and the more mature 
COlUnteLes,. sllnscurnp;stthis. atfected the financial 
position of the older firms, further strengthening 
the tendencies to stagnation. The whole process 
became increasingly complex with the introduction 
of considerations relating to the spread of trade 
unions and industrial associations, population 
growth, the strengthening of nationalistic influ- 
ences, changes in taxation with their effect on the 
propensity to save, and so on. 


For present purposes it is not necessary, how- 
ever, to go into these matters in detail, particu- 
larly since Svennilson has’ pulled the complex 
strands into an effective summary: 


* Thescotton andistries ancd Bribainsiandioun the 
U.S.A., both of which required downward adjust- 
ment, provide an interesting contrast. In the 
U.S.A., where price and output associations were 
prohibited, the number of spindles in New 
England declined between 1925 and 1935 by 50 per 
cent; in Lancashire, where such associations 
were permitted, the decline in the same period 
was only 30 per cent. 
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",..There developed an ideology 
which can best be described as a sense of 
economic solidarity within each national 
UNDE Le 


"The tendency to regard national 
income as a joint asset which was to be 
distributed through economic policy found 
a growing support in economic reali- 
ties.... In several countries, progres- 
Sive direct taxation began to assume a 
considerable weight, and in all countries 
the redistribution of income through 
taxation became an important part of 
economic policy. 


"In the second place, the stagnation 
in world trade and the shrinkage of the 
international margin for national expan- 
Sion also brought industries in the same 
country together. A depression in an 
export industry immediately had serious 
effects on the operation of other indus- 
tries in the same country.... The neces- 
Sity for concentrating on expansion in 
the home market also increased the inter- 
dependence of industries. The develop- 
ment of individual industries thus became 
more dependent on the other industries 
with which they happened to be combined 
within the same national frontiers. These 
relations were especially striking in 
small countries with one Or two 
dominating industries. A change of 
frontiers would have completely changed 
the conditions for growth.... 


"An extension of the co-ordinating 
activity of the national governments was 
the natural response to this new situa- 
taeoOn Tariffs and subsidies were 
increasingly used to maintain the com- 
petitive position of national industries. 
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Subsidies and price control were used to 
maintain the level of income in agri- 
cultures... the: buildingt.of~: houses-:was 
alternately discouraged and encouraged by 
similar measures. Progressive taxation 
and unemployment relief evened out 
incomes between prosperous and depressed 
industries. As the State, in this way, 
increasingly entered as an arbiter as 
regards the development of different in- 
dustries and the distribution of incomes, 
the incentives which could encourage 
private enterprise or labour to advance 
the transformation of the economy were, 
in many cases, substantially reduced or 
even eliminated" (pp. 36-37). 


It was against this background of the _ spread 
of rigidities, the steady erosion of market influ- 
ences, and the persistent spread of intervention by 
the State in the interest of "national solidarity" 
- developments that are not entirely foreign to 
current experience - that demands for the "ration- 
alization" of industry assumed substantial impor- 
tance in Great Britain and Germany, two countries 
that were faced with major problems of post-war 
adjustment piled upon the need for fundamental 
economic transformation. 


Although the achievements of the interwar 
rationalization movement were neither so- substan- 
tial nor so long-lasting as to merit detailed 
review, nevertheless a few highlights may serve to 
indicate the major features of the program. 


The broad objectives of the movement in 
Germany were straightforward: the improvement in 
efficiency of productive equipment, raising the 
growth rate, and "heightening national prosperity". 
The means by which these ends were to be achieved 
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included such policies as: systematically intro- 
ducing standardization, promoting "Sei1entifzre 
management", and coordinating and integrating the 
activities of entire industries (often through 
cartel arrangements). 


It was the last of these policies that tended 
to become the characteristic feature of the 
movement. Indeed, Walter Rathenau, one of the 
"fathers" of German rationalization, went so far as 
to urge in his Die Neue Wirtschaft, 


"the unification and standardization of 
the whole of German industry and commerce 
in one great trust, working under a State 
charter, and armed with very extensive 
DOWGIS sistese. 


Although the scope of the arrangements 
actually brought to fruition were much more modest, 
Urwick reported that in the domestic area of 
Germany 


"methods have been worked out for uniting 
central or local Government with commer- 
cial interests in combined control of 
certain forms of undertaking", 


and “1n the internationalefieldsthat 


"agreements in specific industries and 
between groups Of bankers and financiers 
have increased rapidly in the course of 
the last few years. Such agreements deal 
with the de-limitation of markets, com- 
bined’ “action fon. ,.7the,*exploitdtiion “ot 
technical processes, unified research, 
and similar matters."* 


* “L.  Urwick,,...The.aMeaning of Rationalization 
(London, 1929) 7p. 2k ee 
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The supporters of rationalization had no 
onfidence in the "haphazard and ruthless" forces 
of competition to achieve the reorganization of 
mendustry imntocunitsof greater ‘efficiency, andpo*to 
‘fsome extent, they were probably correct, although 
gthe methods they adopted as a substitute proved at 
jleast equally disappointing. 


q One example may be found in the U.K. Coal 
mMines Act of 1930. This ,piece of legislation 
qconsisted of two parts; Part I conferred upon the 
q industry the power to set up regional organizations 
| through which output would be controlled and com- 
|pulsory minimum prices established. These controls 
@ were to provide a breathing space for the firms to 
| proceed under Part II to carry out a wholesale 
fF) reorganization of the mndusthy < Instead of 
| reorganization, the schemes for maintaining prices 
and controlling output became more firmly 
emturenched@aseteach 2 year swents by. Increasingly 
elaborate schemes were devised to cross-subsidize 
the inefficient mines by the efficient mines. The 
Coal Mines Reorganization Commission (1930) worked 
7 for nine years with no effect. On the contrary the 
i industry fell progressively further behind the 


mines in other nations in the improvement of tech- 
nical methods. Apparently reasoning in a virtuous 
Circle, that if some control would not work more 
control would, the government eventually national- 
ized the mines - and the cross-subsidizing con- 
tinues to the present. 


This is not meant to suggest that the "hap- 
hazard and ruthless" forces of competition would 
have been adequately effective in a short period of 
time to achieve adjustment; positive programs in 
such situations are undoubtedly called for. This 
example, reinforced by the unhappy record of the 
Brttedsh @sindustrial Reorganization Corporation, 
does, however, strongly support the view that 
imaginative, innovative programs’ to facilitate 
ecoromicochange tone » broad “front are of “basic 
importance to a successful program of adjustment in 
specific industries. 
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The impact of the complex. of. factors which 
Svennilson has identified as contributing to the 
enfeeblement of the economic transformation process 
makes it clear that it is impossible to restore 
vigorous market-oriented performance by tinkering 
with structural elements in given industries. These 
changes may be a necessary condition LOE 
improvement; they are neither the primary nor a 
sufficient condition. 


Post-World War II Structural Rationalization 


Although some of the more mature countries, 
such as Great Britain, continued from the inter-war 
period a deep concern with the transformation of 
their economies for reasons that have persisted 
from as long ago as the turn of the century, some 
smaller countries with essentially modern indus- 
trial systems have also in recent years displayed a 
concern about) the," structural). rataonakizatrontwiok 
their economies. Canada, in some degree, spans the 
two groups. Some of the Canadian industries 
requiring rationalization date from _ the early 
period of industrialization when "infant" indus- 
tries were granted high levels of tariff protec- 
Evens Other more viable modern industries in 
Canada face problems similar to those that have 
affected industries in the much smaller Swedish 
economy. 


Although: “structural rationalization" has 
tended to become a catch-phrase covering a variety 
of policies ranging from joint action by business 
firms (sometimes also including labour unions) to 
centrally directed structural or, -sector. programs, 
the problems accounting for such initiatives have, 
in large measure, a common base. If we keep in mind 
that many of the inter-war developments inhibiting 
effective market performance still exercise their 
baleful influence, we may, for purposes of clarity, 
classify the factors supporting a case for struc- 
tural ‘nationalization shimte two neqroupse first; 
those factors that might be considered to originate 
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in the international business area or, at least to 
be more or less universalist in impact; second, 
those factors that are internal to the individual 
Becountry, such as. social,and .fiscal,.. policies,. and 
the like. Ina sense, these "internal" policies 
may, Of course, be patterned on practice in other 
eountnres, but swith-ae.-difiference,:.iand..,.that .-dif- 
ference may have significant consequences. 


External Factors* 


| A mumber.of Lactors have,caused.. -an..accelera- 
tion in the adjustment process in industry. The 
pressures and the opportunities arising from _ the 
flow of new technology and organizational methods, 
together with the increased international special- 
ization resulting from the creation of larger and 
= mone, closely integrated. markets. and..the..growing 
volume of world trade, have been of primary impor- 
tance. The spread of innovations between countries 
is much more rapid than formerly, so that the lead 
that any country enjoys is whittled down at a rapid 
rate. This poses problems of adjustment to new 
conditions that are emanating persistently but 
unpredictably from all industrialized countries. 
The alternative of resistance to such changes means 
declining effectiveness in international markets 
and falling income levels. There is no system of 
unemployment relief or economic insurance TOs 
Scates. 


Seat wOuStIOLeS,., Of. Structural. ~ratronal zation... 
Sweden have been of assistance in preparing this 
section, although it follows neither one fully: 
TorstenyCarissony. Structural rat rtonalrzot ono 
Swedish Industry <:, Skandinaviska Banken 
Ouarterly,, Review, »1964; Loeb hat Os.) Bengt 
Ryden, "Concentration and Structural Adjustment 
in Swedish Industry during the Postwar Period", 
BD. ee OMe 2652) SDD etc Leo. 
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The type of market that has developed in the 
post-war period has also been important. Rising 
incomes lead to higher levels of demand and this 
creates more opportunities for profitable invest- 
ment. But demand is more volatile, and this may 
confront firms and entire branches of industry with 
abrupt and persistent declines in demand. Changes 
in demand and in technology have also made the life 
cycle: ofa product-much shorter. To retainean. “old 
product “too long in “the product progrmameem ro meee. 
One a product? too. Latesin= tise hirer seyc rem mday nm sbc 
dangerous. To achieve a satisfactory degree of 
adaptability and manoeuvrability requires that a 
Firm Carry on “rts*own development "work OY *"sitare 
phat ort*another;-and*this™ tay stn cur, = mnvorve 
expansion to a larger and broader base. 


More generally, the minimum economic size of a 
firme *wileh regard “ko productien; dvstriputroen, 
development, and access to growth opportunities 
appears to be increasing. There is a conviction in 
Sweden that the majority of the largest firms in 
that country are still too small to meet these 
requirements. Even to be a partner in an exchange 
of technical know-how and organizational methods 
demands a firm of considerable size, particularly 
re~“International collaboration “1s “involved 


The traditional boundaries between sectors of 
industry - say, the textile and chemical industries 
- no longer present the same barriers to new entry, 
as large firms with the resources of finance, 
management ability, and research capacity can 
readily establish themselves in new areas. This 
sharpens competitive pressures. Furthermore, the 
sector becomes less and less important as a point 
of reference in deliberations on industrial organi- 
zation policy issues. 
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Internal Factors 


Although it may be too obvious to require 
specific mention, a basic consideration in all pro- 
jects to restructure industry, by mergers, joint 
Sales facilities, and the like, is to increase pro- 
fitability or at least to prevent its erosion. Tt 
is the reasons for and the consequences of this 
orl Ve=rorrproLtitabl lity that) are’ iofi interestcl for 
pomeve policy. 


A factor of great importance in accelerating 
the pace of restructuring industry is the _ steep 
rise in wage costs, particularly in relation to 
competing countries. When this factor is combined 
with the impact of higher taxes and increases’ in 
the cost of social programs - concentrated within a 
relatively short time span - even our traditional 
products face riSing prices and adverse export 
market Opportunities. In addition, there has’ been 
a decline in the profitability and self-financing 
capacity of large segments of industry. 


At the same time, to compensate for these 
pressures, industry must attempt to move into types 
of production based on more complex forms of tech- 
nical and scientific research which cannot be so 
readily matched by other nations. Not only is this 
tendency likely to require larger firms but it also 
highlights the importance of adaptability and flex- 
ibility in all areas of the economy, not least in 
the labour sector. In this respect, Sweden has 
been more fortunate than most countries in that the 
trade union movement there has been, at least in 
post-war years, a strong supporter of ‘structural 
change to facilitate economic expansion. 


Assuming that these factors have created pres- 
sures for an acceleration in the process of re- 
structuring industry, is there a need for new atti- 
tudes and new techniques or institutions 1818) 
supplement or alter the usual course of adjustment? 
he isa’ fact’ that structural vationalizariometinder 
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a different name) is nothing new; it is a continu- 
ous process that has been the substance of economic 
history for years. hie pa competitive market 
economics text books explain how, in response _ to 
changingas technology poy factoxrt i piricesy dice and Fane 
product prices, the process of adjustment proceeds 
in a "normal" way from one position of equilibrium 
to another. The proponents of an active rationali- 
zation policy maintain, on the other hand, that the 
problems of adjustment in a rapidly changing 
economic environment require new policy initiatives 
not only to facilitate the process of change but to 
avoid the rigidities which would be the "natural" 
defensive response to pressure for rapid and 
radical adjustment.* As already explained in the 
introductory section of this report, much depends 
on the flexibility, adaptability, and dynamism of 
the economy and society in question. The more 
conservative and rigid the economy the more vital 
it is to avoid the mistakes of the inter-war 
rationalization program and to emphasize the impor- 
tance of decentralized decision-making and _ the 
maintenance of pressure for adjustment on firms 
Organized in terms of effective economic perfor- 
mance (as imposed by changing market influences). 


* Even an economy with stationary population and 
Low Levels) i 00fs>capitalewaceumulation Ywouldy.-be 
obliged to adjust to changes in demand and 
technology; from time to time there would also 
be expanding and stagnating regions in such 
economies. The danger in such low-growth situa- 
tions is that structural policy will take the 
form of preservation subsidies rather than of 
transition supports. 3 
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However, before setting out specifically what 
we consider the desirable policy measures in the 
Canadian setting, it may be helpful to survey 
briefly the highlights of the experience of Sweden 
With its structural rationalization program.* 


Immediately after the war, the Soros lrs ah 
Democratic Government attempted to organize a 
Rationalization Commission which would make studies 
Of individual industries with a view to making 
changes designed to raise their productivity under 
State direction. Business interests refused to 
participate in such a commission, and the govern- 
ment lost interest in this approach - particularly 
as it seemed to entail risk of the adoption of 
restrictive practices. 


Indeed, upon the breakdown of the government 
proposals for a program of structural rationaliza- 
tion under State direction, legislation on 
restrictive practices was put forward to promote 
competition, and competition was relied upon as the 
motive force of industrial and economic progress, 
including rationalization. The recent revival of 
interest in structural rationalization reflects, in 
part, a feeling that competition, in itself, does 
not operate with sufficient speed to bring about 
the necessary changes in industry structure. In 
some cases, for example, firms faced with a 
declining demand will exhaust their dwindling 
resources by competing for a shrinking market 
rather than devoting their efforts to research and 
development to open up new markets. 


The new initiative with respect to structural 
rationalization was undertaken in a manner that is 
rather common in Sweden, by a working group formed 


* Based on the study, Structural Rationalization, 
(The Industrial Council for Social and Economic 
Sstudres, Stockholm, 1960).. 
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under sthesa degisys ofiathehtiIndustrial {/Couneth -ifor 


Social. andi:sEconomichs. Studiesy,s &.composedan of Six 
members, four from business and two who were pro- 
fessional economists - although some of the busi- 


ness representatives also qualify as economists. 
After an extended analysis of the subject, this 
group ._preduced, saw report <ofeiwhichr aiacondensed 
version has been translated into English. It would 
take more space than is available to review that 
study in the detail it deserves but a brief sketch 
may be sufficient to set out the dominant issues 
with which it was concerned. 


To begin with - what does the Swedish group 
mean by "Structural rationalization"? Essentially, 
the term relates to measures designed to increase 
productivity* through changes in the structure of a 
trade or industry by measures taken either collec- 
tively by several enterprises or by a group of them 
— OFgoriin! sexceptionali»scircumstances,; aby tspubiie 
authorities. 


The working group elaborated in detail upon 
this definition but reference will be made here 
only to the meaning assigned to structure. What 
was contemplated here was the number of enterprises 
engaged ina "trade", their relative sizes, their 
location, their type of product and range «of pro- 
duction. All these factors were to be considered 
as being subject to change in the interest of 
improving productivity. 


The measures which could conceivably be 
employed in bringing about structural rationaliza- 
tion were divided into two broad groups: those 
having "immediate effects", and "long-term" 
measures. 


* The.term."productivityta1issiused ,wihot tine the 
technical sense of output per unit of input, but 
in the sense of more effective performance in a 
market economy. 
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In the former category were placed such 
measures aS: mergers and "closing-down" of busi- 
nesses, setting up of new businesses, the limita- 
tion of new enterprises, and the splitting-up of 
established enterprises. On the demand side, they 
specified measures such as protection against com- 
petition=by*imports:..or (bys substitutes; sand» the 
cancellation of existing protective measures. A 
third group of rationalization measures also having 
comparatively speedy effects included: cooperation 
in purchasing, selling, and production. 


Among long-term measures there was, first, the 
collection “andtidistrzbution vof:tinformation® icon= 
cerning the trade's supply and demand situation in 
general. This, it was argued, might encourage 
changes in the range of products produced; it might 
influence the plans of firms planning to enter the 
Bieta ypeand so ton .teThis Omtormationtmight:yalso be 
of value in planning mergers or the closing-down of 
firms. In this general category also belong 
various types of proposals for providing informa- 
tion on investments, so that each enterprise within 
the trade may know how much the trade as ae whole 
plans to invest. 


Information can also be collected relating 
only sto. ‘certain »:functions» (of, andividual ~enter- 
prises, which can be made available to some central 
trade organization, for example, regarding research 
and development; and technical, economic and admin- 
istrative training. Another form of long-term 
measure which might be significant for structural 
rationalization was the adjustment of collective 
labour agreements which might restrict changes in 
SEnuctEures 


Many of these suggestions are by no means 
novel or original, as the working group was, of 
course, aware - but they felt it desirable to make 
a wide and thorough survey. 


- 172 - 


In assessing the role of these various’ pos- 
sible measures, the group laid down three general 
conditions which cooperation among firms had _ to 
meet to be acceptable. These were: 


(1) The unit to be created by the restriction 
of competition must remain exposed to effective 
competition from without the unit. In other words, 
competition could be restricted among all Swedish 
firms within an industry, or between a group of 
enterprises, only if the products of the coopera- 
ting firms faced effective competition from other 
firms, either domestic or foreign. 


(2) EVen Sgivenntsthisov first -AconaLtionyzscene 
should=* appear “highly probable’ that ‘tthe firms 
engaging in the restrictive combination will 


Operate more efficiently as a result. 


(3) Firms” must “not °*beY "forced “into the 
cooperating group by threats of boycott or other 
Similar measures, nor should they be excluded from 
the market by any measure. 


The report then undertakes a detailed analysis 
of each of the policy proposals already outlined 
and concludes that four types of measures, already 
more or less fully utilized, are likely to promote 
structural rationalization. These are: 


(1) information services concerning supply 
and demand; 


(2) cooperation in research and development; 


(3)  .cOoperation tin @*technicaly) econommicaand 
administrative training and information; 


(4) changes in labour agreements and in legi- 
slation restricting changes in the struc- 
ture -ofatrade vor sindusiny: 
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However, their major emphasis is on ae final 
group of measures which should make it possible to 
introduce substantial structural improvements in 
thexf£orm*Ofradaptationvef cdpacity*and. division =°o6f 
labour between enterprises both on the same _ hori- 
ZOntathea eveds: oft) productionrecand pthose~ “that are 
vertically related as well. These measures’ were: 


(1) mergers and discontinuations; 
(2)o470ine sales organi zatrvonss 
(B)iy chOoperatraon Saneproductions 


Pel i isVinportan ts toPbear. Yin? mands +thate these 
various activities are to be undertaken by private 
groups on their own initiative subject to the three 
general constraints outlined above. Those familiar 
with combines legislation in Canada will imme- 
diately recognize a number of these proposed 
spheres of activity as ones that are likely to be 
regarded with suspicion by the combines authori- 
ties. 


Although the Canadian economy is much larger 
than the Swedish, the factors calling for some 
measure of joint activity among business firms’ to 
meet the pressures generated by the external and 
internal forces referred to above, are likely to be 
as important here as they are in Sweden. Ponrea 
number of reasons, the prospects for successful 
implementation of such a program are, however, less 
promising here. 


Canadian business, small and large, has a long 
tradition of reliance on government for help in 
solving its problems. A review of the submissions 
of business associations to governments over the 
decades makes painfully repetitive reading. This 
record does not inspire confidence in ‘the “capacity 
of the Canadian business community to undertake : an 
independent program of structural rationalization. 
Yet the dangers of direct government direction or 
participation in such a program are great. Mergers, 
joint sales organizations, and the like, carried 
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out under the direcction (or urging) of government 
will, if unsuccessful, feel justified in demanding 
a measure of state protection, subsidization, or 
freedom to engage in restrictive practices. 
Rigidity is likely, to,..bes-increased..rather,. than 
diminished. * 


Second, the co-operation of labour in programs 
of technological and organizational reform will be 
vital to their success. Such co-operation would 
appear to require both a basic change in the atti- 
tude of some sectors of the labour movement and a 
much more effective program to redeploy workers 
made redundant by the structural changes and to 
facilitate the necessary relocation and retraining 
of workers adversely affected. 


Third, the efforts of provincial. governments 
to subsidize or otherwise assist plants and firms 
organized On uneconomic bases to continue in opera- 
tion are likely to frustrate more broadly based 


* The attempt in 1970 to rationalize the Canadian 
textile and clothing industry under government 
Supervision and assistance has clearly been a 
failure, even in terms of the industry's ability 
to hold the domestic market, far less to compete 
in international markets. Predictably, the 
response is for the Textile and Clothing Board 
to provide speedier and more effective protec- 
tion and to develop new industry policies, as 
well as for the government to intervene further 
in the rationalization process. (See the  sum- 
mary Of the C.D. Howe Research Institute study, 
The Canadian Textile Policy: a Sectoral 
Committee Adjustment Strategy?, in The Globe and 
Mazi, Januarye24, £976.) 
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programs Of rationalization and -spécialization )* In 
a federal system this is obviously a_= sensitive 
matter which, unfortunately, gives promise of 
becoming more rather than less serious. 


The possibility that foreign parent firms of 
Canadian subsidiaries would be subjected to action 
under restrictive practices legislation in their 
own countries if the Canadian subSidiary were to 
partierpate™in-one® or'fandther “form? of yCanadian 
rationalization arrangement has been raised. We do 
not recommend a comprehensive program of advance 
appLovVial =O y *cOMpursSory pietor examination Or 
rationalization arrangements. Indeed, although the 
Occasional undesirable measure might be avoided, 
the practical problems would be serious. Such 4a: 
policy would also tend to discourage decentralized 
economic decision-making, which should basically 
provide the best assurance that opportunities for 
effective change are used to advantage. Neverthe- 
less, where the possibility of such extraterri- 
torial problems may arise, the parties to the 


* ~The late . Professor Hea‘. Innis repeatedly 
expressed concern about the possibility that 
there was too much decentralization of power 
over economic policy decisions in the Canadian 
political system. The economic problems may now 
be of such a nature that provincial governments 
are inadequate to deal with them. It is not’ so 
much that more centralized power is required as 
that centralized power is needed to provide con- 
sistent and coherent policy throughout the eco- 
nomy. For a discussion of the question whether a 
constitution framed to provide political elasti- 
city in a transcontinental economy has resulted 
in undue rigidity because of insufficient 
central power, see D.G. Creighton, British North 
America at Confederation: A Study Prepared for 
the Royal Commission on Dominion—-Provincial 
Relations (Appendix 2), (Ottawa, 1939). 


= if 


rationalization program should be able to refer the 
matter, sto. ether sNationals+«Markets. Board Oftores2ts 
appraisal. Approval, if granted, would constitute 
an expression of Canadian public policy which, if 
necessary, diplomatic negotiation should be capable 
of validating in an international setting.* 


Despite these difficulties, we consider the 
potential value of rationalization arrangements for 
a country of Canada's size and stage of economic 
development to be so great as to warrant provision 
forh them in® publicypoliey. 


Policy Recommendations 


Essentially, the rationalization program 
should be the product of initiatives by the private 
sector. The arguments against government initia- 
tion, supervision or direction we consider 
unanswerable, except in very special circumstances 
(perhaps where the number of participants is’ so 
large as to make the negotiations excessively 
complicated and time consuming). The major 
contribution of government should relate to the 
development of programs to ease the impact of the 
adjustment process on labour, and in working out 
the manner in which the costs will be divided 
between the firms and the state. 


There should be an implicit (or perhaps even 
aNte/expLLetf)t SoOblrgattonyyonswehes pare of the 
Organizing group, in cases where the agreement 
relates to a reduction in the diversity of products 


* Special mechanisms already exist for interna- 
tional consultation and accommodation with 
respect to the enforcement of national competi- 
tion laws. For a description of the Canada-USA 
arrangements see Report of the Director of 
Investigation and Research, 1970, pp. 21-23, and 
for the OECD program, see the Director's Report 
for 19/4 pp. sl lea 
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produced, to give the users of the products a voice 
in deciding what products will be eliminated. For 
prackiealrreasons,, ;this, would,.apply.. chiefly,..to 
industrial users or representatives of groups (such 
as farmers) who use such products for productive 
purposes. Should the rationalization be challenged 
by the, Director, failure to.,carry:out.such,. consul- 
tations might carry adverse implications. 


We regard the three basic conditions specified 


ing Ghesswedashi study as, necessaryr ands jsubiicient 


for the protection of the public as being essen- 
tial.* Perhaps it should be added that in defining 
the relevant market in which "effective competi- 
tion" is to be assessed, the possibility that the 
merged groups will be operating in a market much 
larger than Canada should be given full considera- 
tion. If it is not so defined, then concentrations 
of business finance, management and expertise that 
look big against the Canadian market may well be no 
more than sufficient to make possible effective 
performance in that larger league. 


Lt.Ls,Vitalaboth»to,any understandings of:..the 
operation of the rationalization process and to the 
analysis of the possible need for new programs to 
facilitate the processes of economic change, that a 
full record of the number, nature and scope of the 
rationalization arrangements undertaken should be 
enerecond withthe «Director Ls.offices. «LAS »ls> not 
Eornepurposes.of direction on ..supervisiton:. but .fer 
the legitimate and necessary purpose of wunder- 
standing the operation of a new tool in the public- 
POLlaey) skits As with mergers, rationalization 
arrangements may be processed under the advance 
clearance procedures which we propose; they may 
also, like mergers, be challenged by the Director. 


* It may be prudent to provide as well that export 
sales agreements should not be associated 
directly or indirectly with international cartel 
Organizations. 
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II - 4, INDUSTRIAL AND INTELLECTUAL PROPERTY* 


Legislation pertaining to letters patent of 
invention, industrial designs and copyright pro- 
vides temporary rights of exclusive use for the 
benefit of the originators of the subject matter. 
These are rights which, except for the limited 
effectiveness of the general law of confidential 
obligations and trade secrets, those persons would 
not otherwise enjoy. 


Trade "marks are» Pindicia’ that “dare*“usedsetoe 
distinguish, or differentiate, the origin of parti- 
cular goods and services from the origin of com- 
peting goods and services, and thereby to help 
identify more or less consistent guality for pur- 
chasers. Trade marks are protected by common law 
for the direct benefit of both purchasers and _ the 
particular sellers. The primary purpose of the 
Trade Marks Act is to provide a system of trade 
mark registration in order to extend the geograph- 
ical scope of protection beyond the area of actual 
use, to facilitate enforcement and to facilitate 
the adoption of non-conflicting trade marks. 


Industrial property Erqgnes; particularly 
patents! and *trade© "marks, ““are** important? -’to ~the 
analysis of many market situations. They “+can 
affect market power, its likely duration and ease 
of entry, and the competitive effects can vary from 
harmful in one case, to inSignificant in another, 
to beneficial in the next from the point of view of 
publive-polveyS? A patent; or“the advertising *Yof*=a 
trade mark, can for example be a barrier to entry 
in one case and facilitate entry or expansion by 
either a large or small firm in the next case. The 


* For convenience the term “industrial property" 
is used in this section. 


= y= 


nature -smaturity sand rate or) change’" o£" a**f£irm's 
industrial property portfolio, when seen in the 
context of the particular industry, may be relevant 
to the assessment of the future effect of a merger 
Or rationalization proposal. A patented invention, 
like other innovations*, can reduce the investment 
required for efficient production and can also 
influence the definition of the market. The 
indefinite duration of trade marks can be impor- 
tant, aS can the wasting nature of patents, designs 
and even copyright. The head start provided by a 
patent can have long-term market effects in terms 
of distribution networks, an exclusive research 
Opportunity leading to improvements that prolong 
market dominance beyond the expiry of the initial 
patent grant, and the establishment of strong trade 
mark rights. 


TEMS tOnlysstortui tous howevery.es lion the 
facts of a particular case an industrial property 
right defines a meaningful degree of monopoly power 
for purposes of market analysis. It is true that 
the statutes define exclusive rights, just as_ the 
general law of property defines exclusive rights 
over other subject matter within everyone's common 
experience. Apart from trade marks, the uniqueness 
of industrial property rights in preventing others 
(i.e. competitors) from offering an identical thing 
to the public or utilizing the same efficient pro- 
cess, and thereby creating an exception to the 
normal freedom to imitate, reflects the intangible 
nature of the newly created value. However, the 


* Industrial property law requirements of novelty, 
ornbginality cor cue lity have=nothing “to ado with 
the broad institutional or market implications 
that economists usually associate with the 
coricepte off “imMmnovation" , Y-alichough o¢particular 
patents may contribute to innovations in the 
broader sense. 
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statutory tests of protectable subject matter have 
little to do with degrees of substitutability 
between unprotected things and protected things. 
The novelty requirement of patentability, for 
example, is often satisfied by an invention that 
produces an already available result by a means 
previously unknown to society. Nor ado product 
patents necessarily define appropriate product 
markets for purposes of market analysis, and brand 
names are even less likely to do so. ‘Further, the 
legal character of an industrial property right is 
completely unaffected by changing market condi- 
tions. In short, the sense in which industrial 
property rights are exclusive, or "monopolistic", 
has no necessary relationship to monopoly power as 
a concept of competition policy. 


This is not to say that a patent, like other 
particular assets, cannot be the basis of a mono- 
poly in the market. Suchsavaresituations hayetror 
example exist in high technology industries such as 
electronics or chemicals where firms hold large 
portfolios of patents covering basic inventions and 
many improvements. A patent right or ae patent 
portfolio, however, is only one of many reasons why 
a person might quite properly be alone or essen- 
tially alone in a particular market at a particular 
pornt -inestimesy~cLte by ino? tmeans) ifobbowsecthat. the 
very existence of the market power iS contrary to 
the public interest. Quite apart from the proba- 
bility that market dominance seldom endures for 
long on the basis solely of a particular patent or 
patents without at least continued technological 
development,’ .the questions~ for spublicsipoliecy ~ in 
each case are how the power was achieved and how it 
is being used. 


The unique nature of industrial property 
rights has led to some difficulty in relating 
public policy pertaining to industrial property, as 
such, to public policy pertaining to competitive 
markets. Obviously there is a need for overall 
policy consistency between the two sets of laws in 
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terms of underlying rationale and long-term objec- 
tives. This consistency cannot be achieved by 
resorting to simplistic or emotive uses of labels 
such as "monopoly" and "property" - a discussion in 
such terms merely denies the variety of, and the 
need to integrate, the public policy goals and 
tools in this area. 


Public policy aS expressed in the Combines 
Investigation Act should accept as "givens" the 
private rights conferred expressly or by necessary 
implication in the industrial property statutes as 
they exist from time to time. The industrial 
property statutes should express public policy con- 
cerning the bundle of rights and limitations that 
together define the assets known as a "patent", 
"registered trade mark", “industrial design" or 
ncopyraght?’).. h«btumay; be, fthat,.as. aymatter,of,..1ndus- 
trial property law the rights granted under the 
relevant statutes should be strictly construed, but 
in principle industrial property rights should not 
be treated differently from any other assets so far 
as competition policy is concerned. The extent of 
use of a patent, for example, and the resulting 
rewards to the patentee, like the case of any other 
privately owned asset, is largely determined by 
market conditions and the differential advantages 
of that asset. 


We have not, therefore, in preparing this 
report, given any consideration to matters of 
general application relating primarily to the 
industrial property systems as such. The govern- 
ment is currently engaged in a fundamental review 
of the industrial property laws. That is the 
proper place to resolve questions of policy prior- 
ities in connection with the underlying rationale 
of the industrial property systems and we have not 
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prejudged those issues.* Nor, for the same reason, 
have we given any consideration to general features 
of the industrial property systems even though they 
are of general economic significance. The standard 
of patentability applied by the Patent Office, for 
example, is important. So, obviously, is the scope 
of protectable subject matter. What is the econo- 
mic basis, if any, for protecting some things and 
not other things? Is there any justification for 
extending protection to other efficiency-producing 
innovations involving, for example, novel pur- 
chasing and inventory methods, better personnel 


* A general rationale usually asserted in support 
of patent systems, for example (and to a_ lesser 
extent industrial designs and copyright), is 
that. "by providing *Salo"specital =LopporEeunLleysttox 
profit resulting from exclusive exploitation of 
the subject matter during the statutory period, 
a special incentive to invest in experimentation 
and research and to develop and distribute 
resulting inventions is provided. An increased 
rate of invention is said to be further encour- 
aged if a patent creates a spur for competitors 
to develop equally useful things, and by pro- 
viding for early public disclosure of the know- 
ledge so that other developments can be built 
upon it by others. The existence of the exclu- 
Sive right and the possibility of licensing or 
asSigning it, either in whole or in part, helps 
attract and make available risk capital to put 
the invention into productive use to meet such 
demand aS may exist. This " rationales for esthe 
system, although consistent with the long-term 
goals of a market economy, has been challenged 
as’ tacking’ **in"empirical® basics om Gia bidi ty, 
particularly so far as Canada is concerned aS a 
small country in an international patent system. 
The overwhelming majority of Canadian patents go 
to foreigners. 
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Management, marketing techniques or new forms of 
business organization that at present are not pro- 
tected except perhaps ina limited and fortuitous 
wayiby. thetLlawe, of s-tradescsecrets? On;7s,. aiterna= 
tively, should the scope of existing protectable 
subject matter, or the seventeen year term.,tof 
protection that was adopted ina different age and 
for a different economy, be reduced? The speed 
with which applications are processed and conflicts 
between applications resolved, so that a patent may 
issue and the statutory period of protected exclu- 
Sivity begin to run at the earliest reasonable 
time, also bear upon performance of systems in 
which the term of protection runs from the date of 
issuance. Rules of construction applied to patent 
grants are important for the same reasons that the 
scope of protectable subject matter and the _ stan- 
dards of patentability are important. The point in 
the distribution or marketing process at which 
industrial property rights of control are exhausted 
is relevant, aS are the extent of the right to 
exclude imports and principles of general applica- 
tion regarding misuse of the rights. There is also 
a public interest in having patent and other indus- 
trial property disputes resolved as efficiently as 
reasonably possible, so that periods of uncertainty 
and the costs of dispute are minimized or _ con- 
trolled and do not in themselves become tools of 
Marketojorivalry _.ors(havea,marketoateffects i nton/ any 
greater degree than is necessary. 


We take no position on these questions. Our 
view simply is that industrial property rights, 
whatever they may be from time to time, should be 
treated under the Combines Investigation Act as 
neither inferior nor superior to any other types of 
assets. The mere exercise of a general right of 
Ownership, without more, should not attract any 
remedy or penalty. If that exercise of the right, 
however, occurs in a context or manner that creates 
a special exclusionary or anticompetitive effect in 
the appropriate market and is dealt with generally 
by the Combines Investigation Act, then remedies 
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under the Combines Investigation Act should be 
available. In other words, something more than is 
contemplated or provided for in the industrial 
property statute should be required before a remedy 
could be applied under the Combines Investigation 
ACT. 


Similarly, we draw a fundamental distinction 
between the exercise of a right conferred expressly 
or by necessary implication under an industrial 
property statute and a claim deriving only from a 
contracé ®thathinvobves efisuche*animighe. Does’ the 
contract restrain a person from doing something 
which, but for the contract, he would be free to 
do? For example, the Patent Act confers the exclu- 
Sive right upon a patentee to make, construct, use 
and vend the subject matter in Canada. It does not 
confer upon him any right to tie a licensee with 
respect to the purchase of some other thing not 
covered by the patent. The tie-in has the "lever- 
age" effect of using a protected position in one 
market to gain advantage in another market not 
covered” by / thes? patentilgrants EXcCephisior* Vehe 
license a licensee would infringe, say, the exclu- 
Sive right to make, and an infringement action 
would be based directly on the statutory grant. If 
the licensee breached a tying provision, however, 
the patentee could not rely upon his’ patent. He 
could only seek to enforce the license contract 
because that is the sole source of the tying 
restraints ~The restraint-ish"nAot- part GE  pubétrc 
policy as expressed in the Patent Act. ThesWeying 
clause may or may not have an adverse effect upon 
competition as defined in the Combines 
Investigation Act but it should in any event be 
subjected to the requirements of the Act like a tie 
involving any other asset. 


Industrial property licences should, for the 
Same reasons, be subject to the exclusive dealing 
Provisions sVoO£E-SSECtionks3194 of the Combines 
Investigation Act which concern contracts with 
purchasers that discourage or prevent them from 
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dealing with competing suppliers. The use of 
licences or assignments of industrial property 
rights to achieve price maintenance (of anything) 
is also prohibited by the Combines Investigation 
Act, and should likewise be subject to the general 
law relating to price discrimination. 


thereabi Maty  sto<j.grantk' }-andustrial property 
licences iS important, particularly to small firms. 
bnyyraghtytosndgrant .dimited ,licences:-that? “is4);pro- 
vided for by the industrial property statutes (as 
Ehey ~“maypuexistd from); time sto .timeé),-,> a.ncluding 
licences containing territorial and field of use 
restrictions, should be protected from the possible 
scope of the refusal to deal and market restriction 
provisions, so that a licensor is not precluded 
from achieving a market result by way of licensing 
that it could have ensured if it were large enough, 
eri-wished,'- tote=obtain by.exercising “the,;~raght 
entirely by itself. In other words, those provi- 
Sions should not be used as bases for compulsory 
licence applications. 


It may be that as a drafting matter it would 
pe SUEPIGVERt “EO WpEOvide that Came lindustrital aproe- 
pertyirignt ,jias: suchyivshould notiy falls «within 4 the 
definition of "product" for the purposes of certain 
sections, but the complexities of attempting to 
provide specifically for the variety of industrial 
property rights in connection with each substantive 
provision of the Combines Investigation Ace, 
particularly in view of the pending revision of the 
industrial property statutes, suggest that as a 
drafting matter it would be preferable to exempt 
generally from the scope of the Combines 
Investigation Act any use of a right provided for 
expressly or by necessary implication in the indus- 
trial property statutes. Questions of construction 
Geri -the> -board’,-(andeiytor- -theie Federal<\ :Court;r2ren 
review) would frequently be the same as would arise 
in an infringement action. 
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The “licensing or “assignment of industrial 
property rights should, like agreements relating to 
other assets, remain subject to the conspiracy and 
merger provisions of the Act. Concentration of 
the exclusionary power of competing or potentially 
competing industrial property rights or know-how by 
horizontal arrangements, rather than by developing 
it oneself, may occur by means of assignments, 
pooling arrangements, exclusive licences or cross- 
licences. These arrangements can but do not always 
result in productive efficiencies. The rewards 
resulting from common administration might well 
reflect more than competitive superiority. Whether 
ory “not. ‘these~* horizontal arrangements involve 
explicit restrictions concerning price, territories 
Or Output, and whether the resulting accumulation 
of rights is held jointly or by a single firm, they 
restrict’ the “supply, -of-2elose substitutes by 
bringing independent productive assets under uni- 
fied management. They can also reinforce oligo- 
polies and heighten barriers to entry with little 
Or no compensating advantage. They . are ~ properly 
subject to being prohibited, depending on the facts 
of each case. 


Dominant market positions might also be 
misused, subject to the facts of each case, by 
exclusionary licensing or assignment practices or 
restraints that go beyond the rights provided for 
expressly or by necessary’ implication in the 
industrial property statutes. Licence requirements 
persisting by contract after the expiry of the 
statutory right, inclusion of "no contest" clauses 
in licences or unjustified threats of infringement 
actions are examples of conduct that could, on the 
facts, constitute misuse within the meaning of the 
Combines Investigation Act. Similarly, covenants 
to grant back assignments or exclusive licences 
could be unjustifiable in particular situations 
where the licensor holds a dominant market 
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DOS tL Olat wee LGhsimpGaicesaLone,do-~.not.<« constitute 
misuse of industrial property rights any more than 
they do of a monopoly position in the market, but 
the rewards for the relevant creativity should not 
be enhanced by going beyond the legal definition of 
the right and damaging the operation of a market. 


Failure to work a patent can present special 
problems where dominant market positions are in- 
volved. Ignoring the provisions relating to abuses 
of patents generally that are, and may in the 
future be, contained in the Patent Act, a_ special 
case can be made for compulsory licensing in 
limited situations under the Combines Investigation 
Act. .A refusal.to licence .a,patent on = reasonable 
terms could in rare cases constitute an unjusti- 
fiable restraint on competition if the holder of 
the right enjoys or benefits from a dominant market 
position and does not work the patent significantly 
himself. This might be so, for example, where he 
acquired the unused right from someone else with 
the purpose or effect of suppression or market 
foreclosure. 


Failure to work can also constitute an abuse 
of a patent right under section 67 of the Patent 
Act. In such situations the Commissioner or 
Patenis,is,authorazed wetoyv.order the .,qrant,~;ot. a 
licence or licences, and if necessary to order re- 
vocation of the patent. By virtue.of section:s-«24.1 
of the Combines Investigation Act the Director of 


* The types of practices referred to here, and 
others, could only constitute misuse within the 
meaning of the Combines Investigation Act if in 
fact they had or were likely to have a_ signifi- 
cant adverse or exclusionary effect on competi- 
tion.in .the..appropriate,.market...Particularly 
where licensing terms are negotiated separately 
with each licensor all the terms are interdepen- 
dent parts of the bargain. 
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Investigation and Research may make representations 
to the Commissioner of Patents, and call evidence, 
at hearings applying section 67. 


Power. to2order. “the “ograntelore- ar lvcenceys for 
power to prohibit the exercise of rights that are 
expressly or by necessary implication conferred by 
the industrial property statutes, constitutes a 
form of divestiture in the same way, although to a 
different degree, as does an order destroying the 
right itself. In addition to the failure-to-work 
Situation, discussed above, we recommend that such 
remedial powers be available to the National 
Markets Board only on a last resort basis, as is 
the case of a divestiture power relating to any 
asset, to deal with a situation where a dominant 
market position has been misused and divestiture to 
reduce the market power appears to be the only 
effective remedy. The prior misuse need not have 
related to the industrial property rights affected 
by an order. We recommend below, in the section of 
this report dealing with administration and adjudi- 
cation, that divestiture orders be reviewable by 
the Federal Court on the ground of lack of reason- 
able necessity for the order or any provision in 
LE 


In ‘view “of the ‘above recommendations we 
further’ recommend that section 29° of the “Act”* be 
repealed. 


We note that Canada is party to certain indus- 
trial property treaties that impose requirements 
concerning industrial property rights and interfer- 
ence with them under domestic legislation. 


We recommend that no special remedial powers 
be provided with respect to the miscellaneous’ and 
limitless types of information, written and other- 
wise, that are commonly and collectively described 
as "know-how". Know-how is protected as a private 
asset by the general law of confidential obliga- 
tions and trade secrets. Its existence as a 
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private asset is dependent on controlled secrecy. 
Contracts dealing with know-how are subject to the 
common law relating to covenants in restraint of 
trade, which is to say the restraints will only be 
enforced by the courts if they are shown to be 
reasonable with reference to the interests of the 
parties and also reasonable, or not injurious, with 
reference to the interests of the public. 
Further, know-how and know-how contracts will be 
subject to the Board's general remedial jurisdic- 
tion like any other asset. 


* This is the common formulation of the rule as it 
iscapplied» by the courts. The courts have 
seldom refused to enforce such a contract by 
reason only of its not meeting the "public 
interest" part of the test. 
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LL orb ate A NOTHEHONRENTERLOCKS 


Overlapping membership between boards of 
directors and the management groups of different 
business enterprises is of general economic, 
political and sociological interest. These over- 
laps, or interlocks, are, however, only relevant to 
competition» poils.cy, towthes,extent, sthatparthewventrer= 
prises in question are actual or potential com- 
petitors or have another connection in the market, 
such as being in a supplier-customer relationship. 
Concentration of general economic power by means of 
interlocks is therefore not of direct concern to 
competition policy; it is an essentially different 
matter. 


Since ,the,days.of- thes«large.,tnusts+,an Ache 
latter half of the nineteenth ccentury there has 
been some concern about a person serving as a 
director or senior manager of two or more competing 
companies. The concern with the horizontal inter- 
lock is, simply, that the interlocking person owes 
a fiduciary duty to each of the companies and _ the 
easiest practical compromise whenever a matter 
arises that will affect competitors, and thereby 
puts his duties in conflict, is to seek to harmon- 
ize the interests of the competitors. Even apart 
from clear-cut situations, such as when conflict of 
interest laws might be effective or where outright 
collusion occurs through the means of the inter- 
lock, there is a concern that access to reliable 
information and involvement in planning and policy- 
making processes might quite naturally reinforce 
communities of interest and oligopolies so that the 
forces of market rivalry would be dampened. For 
example, a decision on whether, when or where to 
enter a new geographical market or develop a new 
product line might be affected. 


With respect to vertical interlocks, such as 
those involving financial institutions which supply 
capital...and ..credit....to other businesses, Gs 
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involving distribution chains or suppliers of raw 
materials, the worry is that longer term preferen- 
tial relationships will become established on the 
artificial basis of the interlock. Depending on 
the industries involved one such "dancing partner" 
relationship could lead others in the industry to 
protect themselves in a Similar way with the result 
that independents or new entrants might be effec- 
tively excluded, particularly at times of scarcity. 


Similar risks are believed to arise from 
indirect interlocks, where persons from two market- 
connected enterprises have common relationships 
with a third company such as a bank, a supplier or 
customer, or the parent of one of the two companies 
in question. 


In addition to these risks, however, other 
broad considerations are relevant to deciding what 
public policy should be towards interlocks in gen- 
eral. First, there is no reliable evidence that 
interlocks have in fact harmed competitive pro- 
cesses in Canada in any generally significant way.* 


* The potential importance of interlocks between 
financial institutions and large firms’ relates 
to various aspects of the preferential access to 
funds and the denial of access to competitors of 
the interlocked firms. Because of the basic 
Significance of finances to the growth and even 
the survival of firms, such interlocks assume 
particular importance. 


The Royal Commission on Corporate Concentration 
is currently examining the relationships between 
the chartered banks and their corporate cus- 
tomers and financial intermediaries, and between 
those financial intermediaries. It may turn up 
some additional evidence concerning the types 
and effects of management or ownership links 
between these types of enterprises. 
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Second, circumstances vary quite considerably 
between industries, making generalizations 
extremely difficult. Third, “wthée-“prrncipbe Of 
minimum government interference requires that no 
restraint be imposed that is not clearly required, 
and that no more be prohibited than is clearly 
undesirable. Fourth, managerial skill and entre- 
preneurial talent are so scarce and so important to 
economic health that any unnecessary restriction or 
inhibition against selecting the best people for 
each particular industry could be counterproduc- 
tive. Good policy making and management is rather 
intangible to identify but if one factor had to be 
selected as being the most fundamental to adapt- 
ability and the encouragement of cost saving inno- 
Vations, that factor would be policy *maktnomrana 
management. 


The above four considerations place a high 
Onus on those who advocate general legislation 
limiting interlocks. 


It should also be noted that directors and 
officers of corporations are subject to stringent 
and firmly established rules of general application 
relating £0 COnrlicts -Of-~ (iteresu. These rules 
were developed by the common law and are now _ sup- 
plemented by statute. The common law obligations 
subject every director, manager, and other officer 
or, agent. Of “avcorporatron=to*the-riduciary duty + or 
acting honestly adnd-in“the *atmost~qood-+farth to- do 
what he believes to be in the best interests of the 
company. This-“obligation™ applies*SteY-dFl his 
dealings with or on behalf of the company and also 
with respect to opportunities and special knowledge 
that -ecome~tovhim’ through “His”’“corporate> tkunetion. 
Breach renders him liable, at the instance of the 
company or a shareholder suing on its behalf, for 
any damage suffered by the company and also to 
account for“any profit or-benertt that “mtone nave 
been gained by the director or officer personally. 
They are, in law, like trustees. The obligation 
includes a duty to preserve confidentiality (e.g. 
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of competitively sensitive information) and a _ duty 
to disclose potential EOnPLyLvecs of interest 
including those arising by means of a conflicting 
duty of loyalty to a person or enterprise that is 
adverse in interest. 


Various statutes dealing generally with cor- 
porations have embodied some of these common law 
Obligations (particularly those relating to dis- 
closure, although sometimes in a narrower form than 
the common law requirements), and have also’ estab- 
lished new standards of care, skill and diligence 
BOLT Olrectons ~and@ Officers. Tncsagddi-eiorn,. Sand 
together with securities legislation, they fre- 
quently require "insiders" who make use of specific 
confidential information for their own advantage to 
compensate others who suffer loss as a result. 


LawS pertaining to specific industries, such 
as the Bank Act with respect to loans to corpora- 
tions in which a bank director has an interest, 
supplement the general corporate law on conflicts 
of interest. 


To sayitithattcont Fvct'--0f “interest ©=rules” -are 
relevant to the competitive implications of inter- 
locks is not to say they solve them. Directors and 
officers are obliged by law to exercise their 
powers for the purposes for which those powers were 
conferred. The primary purpose for which they were 
conferred is to serve the interests of the company. 
Mets Nnoprseet led “as: Sto’ “how *f ary“ rl sat ablipo duties 
are owed to shareholders, but it is clear that the 
interests of employees, consumers and the nation as 
a whole are not covered by the obligations imposed 
by the general law on directors and officers. The 
courts have held that “a’* director’ of’~ one ~-company 
Cannot be restrained from acting as a director of a 
Prva conpany), "aco =least “ror * that’ reason “atone, 
although anyone who does so walks a legal tightrope 
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by virtue of his obligations to both companies.* It 
may be that in some cases such as those involving a 
tight. foligopoly” he »<can only 2 sremain on that 
tightrope if he does things that have the effect of 
reducing market rivalry, and in that event he risks 
personal criminal and civil liability under the 
Combines Investigation Act. 


Accepting that the formal, functional aspect 
of an interlock permits it to be distinguished from 
various other types of personal or business 


* This problem is discussed by the House of Lords 
in Scottish Co-operative Wholesale Society Ltd. 
v. Meyer, [1959] A.C. 324, especially at 366-68. 
The case involved an unusual situation of pre- 
datory price discrimination by a parent against 
its own customer subsidiary in an effort to put 
pressure on independent minority Shareholders of 
the subsidiary. The common directors of the two 
companies occupied a completely untenable posi- 
tion. Relief was granted. 


There is, however, authority for the view that 
even where an interlock gives rise to clear 
conflicts of interest and to personal gain, a 
company does not have a cause of action where it 
knew and understood that the director or officer 
in question would continue to act in all capa- 
cities despite the conflict: Atkins & Dubrow 
Lids ve Bell: 0957 )., 931 0. . Dalat -620)a ASA lat Apt od 
(British Columbia Court of Appeal). According to 
the Court the only duty was to act honestly and 
fairly towards each company in all matters in- 
volving conflict of interest. The case involved 
a cooperative sales agency plan for marketing 
peat moss that was subsequently a subject of 
antitrust proceedings instituted by the United 
States government. 
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relationships that can provide equally good oppor- 
tunities or incentives for anticompetitive coopera- 
tion, there are still difficulties in formulating 
effective legislation dealing directly with inter- 
locks. Some of those difficulties are as follows: 


1. Assuming that the legislation" should ‘go 
beyond interlocking directorates, should 
there be a limitation with reference to 
the types of official capacities or func- 
tions performed by the person or _ persons 
involved? Should it, for example, extend 
to part-time consultative capacities and 
management contracts? What about substan- 
tial ownership interests alone? 


2. Should the legislation deem the identity 
of persons related through family or 
partnership ties where reliable avenues of 
communication may be assumed to exist? 


3. Should it specify a minimum degree of 
power to influence policy? 


4, Would it be desirable to condition a 
general restriction on horizontal inter- 
locks by providing, as does section 8 of 
the Clayton Act in the United States, that 
it only applies if the elimination of com- 
petition by agreement between the com- 
panies would constitute an illegal con- 
spiracy? What about indirect interlocks 
or potential competition? 


5. Should evidence be required of some intent 
to use the interlock restrictively? 


6. Should the legislation be limited t@ 
enterprises of a certain minimum size, or 
to certain degrees of combined market 
power, with the effect that it might apply 
to a particular situation at one time but 
not at another time? 
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7. Should the legislation apply to interlocks 
between enterprises that are only market- 
connected with respect to a small part of 
their operations? 


One thing that is likely is that the more detailed 
and specific the legislation becomes, the greater 
the risk of both unnecessary interference and, at 
the same time, of creating avenues for forms of 
avoidance that are protected by implication. 


The essential difficulty in legislating with 
respect to interlocks, as such, is that the under- 
lying concern iS substantive and yet the rules 
would look only to a particular formal mechanism. 
Interlocks by themselves are neither good nor bad; 
the worry is that they will lead to undesirable 
practices or effects. Those practices or effects 
as such are subject to legislative remedy under the 
Combines Investigation Act, although the argument 
is that a rule respecting interlocks would prevent 
some of those practices or effects from occurring 
in the first place and to that extent would elimin- 
ate the slippage that results from delayed or only 
partial enforcement. 


Interlocks have been limited by law in a few 
specificsinidustries: sto 'rtakes’ accounb «oie, speezal 
risks or actual experience. Section 18 of the Bank 
Act, for example, forbids directors of banks from 
holding directorships in other banks or in trust or 
loan companies, as well as in other corporations 
the boards of which are more _ than one-fifth 
composed of directors of the bank. Sect Ions, 
further, places restrictions on ownership ox 
control by banks of other corporations. 


Under our general proposals’ the National 
Markets Board will have the power, within its gen- 
eral remedial jurisdiction, to prohibit a parti- 
cular interlock or defined types of interlocks 
between specific enterprises, in a Situation where 
an undesirable practice or effect has been found to 
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exist that was or was probably caused or facili- 
tated by the interlock. This power would extend to 
such interlocks as the Board believes, on the basis 
of evidence before it, are likely to lead in the 
future to defined undesirable practices. 


These two types of prohibition are probably 
Within the scope of sections 30(1) and 30(2) of the 
Combines Investigation Act which permit courts to 
Deolipit therdoing Of any “act -or ‘thing “directed 
toward the continuation or repetition of an offence 
or directed toward the commission of an offence. 
This power also extends to such acts or things as 
may be necessary to dissolve a merger or monopoly. 


As to the desirability of limiting interlocks 
by special provisions contained in competition 
legislation of general application we are forced 
back to the, fact that the research to date supports 
few, if any, valid generalizations about inter- 
locks. The dangers of interlocks probably result 
more from the particular persons involved than from 
the interlock as such. Interlocks probably create 
more risks in some industries than others, and some 
types of interlocking functions such aS a= person 
acting as director of one company and aé_e sales 
manager of another may be more amenable to abuse 
than other types. The number, type and pattern of 
interlocks, and the extent to which they are both 
vertical and horizontal may also be significant. We 
do not know. 


In our view a statutory prohibition of spe- 
cific types of interlocks would not be justified in 
Canadian legislation of general application, at 
least on the basis of existing evidence. Any pro- 
hibition or regulation should be done only on an 
industry by industry basis either by statute (as in 
the case of the Bank Act), by a regulatory board 
with detailed knowledge of and specific jurisdic- 
tion over the industry, or as a’ result ‘of ‘special 
Study. 
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Issues in Pricing Policy 
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ibe OS (SP RECHeDISCRIMINATIONS 


Introduction 

Price discrimination legislation, devised 
Originally in a period of major economic disorgan- 
ization to protect the small business sector 


against the pressures associated with mass buying, 
has been accompanied during its 40-year existence 
by a rather uncertain and inconclusive set of 
changes in the size and organization of markets. 
How far these changes have had a causal relation, 
whether of a poSitive or a negative nature, with 
thewlegislationsis dit£ficultestoresaysi particularily 
Since it has been the subject of little formal 
enforcement. Only a few developments can be 
identified with assurance. 


In the field which more than any other 
accounted for its introduction - food distribution 
- it is clear that the legislation failed to stem 
the development of major new systems which have 
emerged to substantially take over at least the 
large urban market from the small operator. It may 
appear ironic that one of the innovations which 
proved to be of basic importance in this process, 
the supermarket, was Originated and carried through 
its testing period by small businessmen. In fact, 
small firms have frequently performed this origin- 
atingryand testing Mitunction i neasnumbersofseindustry 
Sectors ,teaithough they have silackedss ther necessary 
capital and managerial systems to carry the innova- 
tions to full market success. 


FDeror avconcisesdiscussionvofetheritheoretical Sand 
technical aspects of price discrimination, ‘see 
DiseraminatorysPrecingeeracticesuin thea Grocery 
Trade (a Report issued by the Restrictive Trade 
Practices Commission, written by L.A. Skeoch, 
Ottawagl 1958) % 
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At the same time, the resiliency and resource- 
fulness of the small business sector have been 
demonstrated by the current high level of its 
numbers and the economic areas in which it performs 
effectively. It is very doubtful if the price dis- 
crimination legislation has had much to do with 
that performance. Indeed, the first section of 
this chapter would suggest that the prohibitions of 
the legislation have probably given a strong 
impetus to forms of vertical integration which have 
been inimical to the interests of the small busi- 
ness sector, and which have contributed a degree of 
rigidity to the economic structure in some fields 
whose longer-run significance it is difficult to 
assess. 


In the first section of this chapter we adopt 
a pessimistic view of the traditional rationale for 
that form of price discrimination legislation which 
attempts to restrict the granting of price differ- 
entials deriving from real economic advantages 
associated with larger volume purchases. Clearly, 
the restraints of the legislation have not worked 
to the advantage of the small business sector, and 
the defensive and protectionist attitudes that this 
experience has fostered have tended unfortunately 
to promote demands for still more "equality of 
treatment". Imposing equality of treatment by law 
upon situations involving real differences in 
economic conditions can only result in long-run 
distortions and persisting maladjustments. 


In the second section of this chapter we 
Suggest that the real economic advantages assoc- 
iated with "small" size be recognized and be made 
more effective by policies of a positive nature. 
The central hypothesis of this report is that the 
role of government policy should be not to direct 
and manage the economy in detail but to facilitate 
change and thus release and reinvigorate the 
dynamic forces that have been responsible for the 
prodigious economic growth that the market- 
directed, private enterprise system has demon- 
strated it is capable of achieving. 
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The strength of the small business’ sector 
resides basically in its flexibility, its capacity 
to experiment with new ideas, its speed of 
reaction, and the like, not in seeking a form of 
pseudo-security in the adoption of guild-like 
controls. The rigidity of neo-mercantilism may 
promise short-run advantages but it is not, either 
economically or socially, an».acceptable’ long-run 
formeom: iorganrzation: 


ire Price Discrimination - The Background and 
Customary Rationale 


Price discrimination is a complex area in 
economic analysis and a controversial area in 
public policy. As Professor J.M. Clark summed it 
up years ago: 


Ror. Widiserimination= = ase¥ not * solely an 
economic. .ffach. It raises moral and 
social issues: iw eho the tool of 
favoritism and greed and the vehicle of 
the highest social justice. It may rouse 
our righteous resentment or our admiring 
commendation."* 


In Canada, the legislation dealing with price 
discrimination - which was passed in 1935 -—- was 
primarily based upon the recommendations of the 
Royal Commission on Price Spreads. The Commission 
was concerned, in particular, about the pressures 
Oofiathe'e"mass buyer” on the; ‘small.<’sellem as -isup- 
plier, and on the small seller as competitor. It 
concluded that such pressures resulted in serious 
discrimination which created "problems of justice 
EO the individuals subject. - to “digcrimination “and 
problems relating to the public interest." 


* Studies in the Economics of Overhead Costs, 
p. 416. 
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More specifically, the complaints against the 
"mass buyer" were classified under two heads: 


1. That they depressed the prices of manu- 
factured goods (and so of wages), and of 
Aagrucubeurally produce; 


Zit Thatitheyotwere: drawings her Mundependent 
retailers to the wall and these indepen- 
dents should be protected for three major 
reasons: 


(a) They constitute a valuable social 
group which communities cannot afford 
to have wiped out. 


(b) They can defend themselves from 'fair' 
butenot. from “Whtalrer competitions 


(c) Their elimination will result on 
growth off monopolwering& the retail 
Evel ast 


The Report went on to ‘point out that «there 
were some economic advantages in "mass buying", 
although, as already indicated, it adopted a criti- 
cal view of the pressures which such buyers created 
and which resulted in lower prices and incomes for 
some groups. It is important to remember that this 
assessment was made in the circumstances of the 
most severe depression in modern industrial his- 
tory. A more balanced and analytical view of the 
role of the "big guyer" in recent years is provided 
icikthe: -/REPC MeRepoit: nwgeDistrimnatony Priicmg 
Practices in the Grocery Trade (pages 29-33). 


Indeed, it is one of the basic positions of 
Our report that the price discrimination legisla- 
tion was the product of a period in our economic 


*." Report of the Royal Commission: on Pricexopreads, 
Dee 24% 
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bistefyyintwhich tpolrey shad fas +7éne @Vof,. mits }Adhiet 
aims the discouragement of further price reductions 
and the protection of certain groups from injury 
inflicted by deep depression at home and abroad. 
Although it seems doubtful that those policies were 
well conceived to protect the public interest, 
their adoption is understandable in the circum- 
stances of the times. Today, the problems are 
different, and policy should be adapted to the new 
needs. 


The primary thrust of policy in our view 
should be to promote adaptability and flexibility 
in the economy, and to provide both pressures’ and 
incentives to develop new products and services, as 
well as new methods of production and distribution, 
which will more effectively meet the needs and 
desires of society. Protected positions, whether 
protected by the government, by custom, or by pri- 
vate Organization and manipulation, should be laid 
bare and be critically examined in the light of 
these broad purposes; power used to restrain entry 
and to discipline competitors, not by economic 
Superiority but by financial takeovers, by threat 
and by predatory behaviour, should be eliminated 
with firmness and dispatch. 


The Case for Protecting Small Businessmen by Price 
Discrimination Legislation 


Today the arguments advanced in favour of for- 
mulating price discrimination legislation in terms 
that will provide protection for the small busi- 
nessman are essentially the same as those advanced 
forty years ago. 


First, it is maintained that price discrimina- 
tion which may injure small businessmen will reduce 
their numbers and, as a result, also reduce compe- 
tition to the detriment of the public. fThere are a 
number of dimensions to this position. There is, 
first, clear evidence that in some distributive 
trades the retail and wholesale margins have shrunk 
appreciably at the same time that numbers of 
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competitors have declined. That is, reductions in 
numbers of competitors have been associated with 
more effective competition. Such evidence is 
countered by the argument that this condition is 
temporary..and that.in. the ;:long.sun-when, -the»)trade 
has become tightly "oligopolised", if not monopo- 
lised, margins and prices will increase and the 
publicowild..sufier.. This.conclus10n;« Lneburngesests 
on some major assumptions: that small businessmen 
are particularly devoted to (or, at worst, incap- 
able of hampering) competitive behaviour; that 
dynamic change will not intervene to take advantage 
of monopolistic excesses, or, if it fails to _ so 
intervene, that combines policy does not possess 
the potential to deal with abuses of market power. 


On the argument that small businessmen are 
particularly committed to competitive behaviour, 
the evidence is far from comforting. In Canada, no 
detailed, formal study of restraints on retail 
competition has been published. There is, never- 
theless, scattered evidence - such as the attitude 
of the small business organizations to the legisla- 
tion banning resale price maintenance, to the 
passage and enforcement of provincial legislation 
requiring minimum mark-ups at retail and wholesale, 
to municipal legislation imposing limitations on 
new entry in certain trades, and so on = which 
suggests rather less than strong support for compe- 
tition that puts pressure on costs, prices, and 
numbers in the trade. 


An exhaustive study of restraints upon retail 
competition in the United States by Professor 
Stanley C. Hollander,* establishes something of the 


* Stanley C. Hollander, Restraints Upon Retail 
Competition (1965, Michigan State University) ; 
at the time of writing, Hollander was Professor, 
Department of Marketing and Transportation 
Administration, Graduate School of Business 
Administration, Michigan State University. 
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range and variety of the activities employed by 
small business organizations for their protection. 
There is at least "tip-of-the-iceberg" evidence of 
many of these activities in Canada. LThorze vaise 
worth keeping in mind that many of these practices 
have persisted in the United States in spite of the 
relatively high level of anti-trust and anti-re- 
strictive practices enforcement in that country. 


Under the heading, "Aspects of Group 
Activity", Hollander comments: 


"In some aspects, retail and service 
trade group controls seem to conform to 
the prevailing notions OE monopoly 
theory, other aspects are somewhat 
surprising. For example, one common 
assumption is that price agreements are 
most likely to flourish when there are 
only a few sellers, and that the presence 
of large numbers of competitors is a 
barrier to agreement. The retail exper- 
ience does not deny the facilitating 
effects of small numbers. But the retail 
and service trade experience shows’ too 
that large numbers of competitors can be 
united. Some of the price controls that 
we have noted in the barber, gasoline, 
drug 7elpqnorpvioed) ~andtothetctradesvhaveé 
brought together literally hundreds and 
thousands of firms. Large numbers are 
not an@instxrmountable «(barrier Sitoe) oint 
action when some strong unifying force is 
present. 


Another way in which the retail exper- 
ience is interesting iS as a corrective 
to any notion that a cartel must crumble 
in the absence of complete unanimity. 
This MOotionyYSrs> Cony truetert se (a)+ “the 
offerings of all sellers, including both 
the cartel members and the others, are 
perfect substitutes for each other, and 
(b) the price-cutting firms can and do 
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absorb a share of the trade that is large 
enough to make the cartel members abandon 
their protected positions to take retali- 
atory price! ‘cutstso0f thetrsiowns This 
combination of conditions is often absent 
when a retail group sets out to - control 
competition, and hence the group often 
finds that it can tolerate a considerable 


amount of deviation... *. “Many ‘analysts 
point ‘out quatesicorrectiy ,Pethat ghoeno- 
geneity among the dealers encourages 


agreement. They are right in the sense 
that it is easier to bring together a 
groupsof digquorjdealéers;sorfsbarbers,o7er 
independent druggists, than it is to form 
a combine among people who sell different 
combinations of miscellaneous products. 
At the same time, in the actual world 
where complete unanimity of action is 
rarely obtainable, some degree of differ- 
ence among the sellers helps permit group 
ACCLON waa vs 


The cases we have looked at also 
illustrate the importance of controd 
mechanisms, and the variety of control 
technigues used to enforce retail price 
agreements. Sometimes mutual self-inter- 
est and the fear of competitive retalia- 
tion are sufficient to ensure adherence 
cTONWtCNes GrOUpaprog rallied al < 45 More fre- 
quent, as we have noted, is the use of 
pressure or persuasion on an outside 
agency to enforce the group program. This 
is why sO many retailer price 
arrangements become vertical plans, with 
the suppliers placed in the role of en- 
forcement agency. In other cases, as also 
noted, labour, advertising media, or even 
the, publics, authority? “cangeocenpyes that 
role.fps-(pp.768=7.0) 
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Hollander goes on to point out that many con- 
straints, especially those not supported by public 
authority, do tend to break down in the long run. 
However, he adds, 


Paotere 2 the “tendency ‘ofserestraznts: sto 
breakdown - iim, tthe: wong: rumeas ersmall 
consolation to consumers who live in the 
shone trun< [eit And whatever little 
GOmtcor tyehevew, tse that thoughter Tort 
long-run breakdown] can be dissipated by 
the likelihood of a new, offsetting, 
competitive barrier to rise in attack on 
the consumer budget." 


He concludes, 


"we need a legislative and business 
climate that presents the fewest possible 
barriers to competition and that provides 
the greatest possible opportunity for the 
Hilowe ping Of manyustypes eof, souttets: toe 
serve the public. Our retailing commun- 
ity contains many keen competitors; the 
environment should be arranged so that 
they can do their best." 


More effective protection of the broad inter- 
ests of the economy is likely to be found in the 
hard struggle between new and established methods 
of distribution and the provision of services, and 
in the effective enforcement of policies to dis- 
courage abuse of market power, than in the attempt 
to preserve numbers of businessmen by legislation 
which undertakes to impose restraintS on price 
discrimination: (or, more accurately, price differ- 
entials) which are inconsistent with broad economic 
influences. 


The second case that is advanced for pro- 
tecting the small businessman by legislation on 
price discrimination is, in part, based on ethical 
considerations, although these are buttressed by 
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economic arguments. It is maintained that’ the 
small businessman is entitled to equality of treat- 
ment with large buyers at the hands of suppliers, 
and that the prevailing price differentials are 
excessive and are due largely to the abuse of the 
power of mass buyers. 


Thereycan-be sno“edenizabojthatiesimitaraty of 
economic circumstances demands equality of treat- 
ment. The basic question is whether prevailing 
price differentials are, in fact, excessive, that 
is, do they amount to price discrimination; if they 
do, the appropriate response is clear; if they do 
not, the question is how far it is possible to go 
in the interest of supporting the proposed ethical 
standard without imposing an undue burden on 
society, or without causing the larger buyers to 
attain the economies associated with their larger 


purchases by other, and perhaps less desirable, 
means. 


Although the determination of the question 
whether price differentials are excessive should, 
ideally, be carried out by an exhaustive investi- 
gation of the economic circumstances of the indi- 
vidual firm quoting the prices, such an approach is 
not possible here. There are, however, some 
sources of evidence which provide useful indicators 
or tests of the general situation prevailing in 
some industries. 


Professor M.A. Adelman, in his perceptive 
study of the A & P cases,* commented, 


"There is a widespread impression that 
the Chain Store Investigation of the 
Federal Trade Commission disclosed much 


*o ANGt(PS  sApestudy inmePrice-Cost \sBehaviourt land 
Public Policy (Harvard University Press, 1959), 
Deara2. 
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prace! dviscramination®? in? favour -of'{ Large 
buyers. The Investigation established no 
Suchseche ngerelieeestimarede™ that -soinper 
cent of the differences in selling price 
between chain and non-chain stores was 
accounted for by lower operating 
expenses. Even this was a gross under- 
estimate because the Commission made no 
attempt to find out whether and to what 
extent quantity discounts corresponded to 
COS UMSAV TNS .stse™. 


As a matter of fact, the economist in 
charge of the Investigation wrote else- 
where that quantity and related discounts 
usually failed to make full allowance for 
cost savings —-“whichtmeans-/ thate-4it 79g 
there was some discrimination, in the 
economic sense, against the 'preferred' 
buyers. Another FTC study showed that in 
1936 the net return to the sellers of 
fresh fruit and vegetables was greatest 
on sales to the chain stores. . ." 


Professor Corwin D. Edwards, in an interesting 
comment,* points out that the excessive differen- 
tials that are complained of and which gave rise to 


the Robinson-Patman Act - as is true of the 
Canadian legislation - were claimed to be the 
result of the power of the large buyer to induce 
avscraminations. "Lt is’ an anomaly, “bothsoin’e the 


Structure of thevAct\s and’ an “itse*adiiinistration, 
that violation by the seller has been more clearly 
defined and more vigorously pursued than violation 
by the buyer." 


* "Twenty Years of the Robinson-Patman Act", The 
Journal OF Business,- Vol = xXDe = Now +34 §oouly 
195697. 
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Perhaps part of the explanation of this ano- 
maly rests upon the likelihood that if large buyers 
were entitled by law to "justified" differentials 
they would demand the full amount of the economic 
advantages - both on the cost side and on the 
elasticity of demand side - that could be assoc- 


iated with their purchases. There iS persuasive 
evidence that if they did so, price differentials 
would increase rather than diminish. As the law 


stands in the United States, and also-in Canada, it 
is possible and safe for sellers to discriminate 
against large buyers and in favour of small buyers. 
However, the action of the independent grocery 
wholesalers as they came under increasing pressure 
from=theyanteqratedh.chainy »stoxre. gi iumsy iol meetoese 
eliminating certain small accounts from their 
customer lists altogether, and then introducing 
quantity discounts graded according to the volume 
of purchases, makes it clear that at least some 
price discrimination against the larger buyers had 
previously prevailed.* It would appear that when 
economic pressures become severe, differentials 
which favour the small buyer, even when the larger 
buyers do not possess anything that could be 
described as substantial buying power, are likely 
to disappear in the rigorous competitive struggle. 


This is all the more likely to be the case if 
the large buyer has the ability to avoid paying 
prices which he believes do not make adequate 
allowance for the economic advantages which are 
attainable on his purchases. As Professor Adelman 
has made clear in his A & P study, the large buyer 
can set up his own facilities to provide services 
Or EOnprocess: productus.. He can also take over 


* For a detailed example of the cost experience of 
a number of food wholesalers with retail buyers 
of different sizes, see J.C. Palamountain, Jr., 
The Politics of Distribution (Harvard University 
Press), pp. 15-18. 
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exis tingutirmnstandyerit sithene Mntovwean- cintegrated 
Operation, in some cases absorbing their entire 
output, in others continuing to supply some of the 
firm's previous customers. He may avoid making 
purchases from the producer of national brands’ who 
has a narrow discount range to discourage price- 
cutting of his branded products, and develop his 
Own private brands. 


There is another dimension of the impact of 
legislation (including but not limited to customary 


price discrimination legislation) that penalizes 
firms which expand baSically because of superior 
economic performance. Professowm oR. ASAcCSOLO has 


expressed the following judgment about this aspect 
Ci Liem Soracases*in theaunaredtStates- 


"The attack on A & P appeared to destroy 
the elan of an aggressive competitor, 
which subsequently, regressed into 
routinized practice and financial dis- 
tress, greatly to the detriment of con- 
sumers. Tt ers, nok vevadentr that? «the 
cutting down of A & P benefitted the 
small independent retailer."* 


The consequences of these, and other, actions 
by largest @armspto wavoid the meach hot , spriice dis- 
crimination legislation designed to protect small 
buyers can be serious for the long-run development 
of the industry. Entry is likely to become more 
difficult for the small firm whether as distributor 
Or supplier; rigidities may increase as a few large 
distributing firms pursue the integration route and 
the remaining non-integrated suppliers face limited 
opportunities for expansion; integration will 
reduce the scope for secret price cuts which are 
the precursor of more general price flexibility, 
and so on. 


* RobertoA.1 Solo, the Political Authority and ithe 
Market System, p. boss 
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On the question of the contribution of the 
small business sector in the non-economic’ sphere, 
we find ourselves in general agreement with the 
views expressed by Professor William kK. Jones, a 
member of the White House Task Force on Antitrust 
Policy. In dealing with the grounds claimed as 
justifying price discrimination legislation to pro- 
tect the small business sector, he identified the 
third ground as follows: 


"The small businessman makes a distinc- 
tive contribution to American democracy 
and. thus pepiond social and polmoical 
reasons, he ought to be preserved; even 
at some cost in economic efficiency." 


He continued, 


"This, to me, is the worst reason of all. 
There is no indication that small busi- 
ness is on the decline. Year by year the 
number of small businesses increases. 
But, more importantly, I take issue with 
the proposition that a man who works’ for 
a salary is somehow inferior to a pro- 
prietor of a small business. Every 
citizen is as important as every other 
citizen, and large numbers of consumers, 
including many poor consumers, should not 
be compelled to pay high prices so that 
certain small businessmen - almost invar- 
iably more affluent - will be permitted 
to earn higher profits or perpetuate a 
business for which there is no economic 
JustLiication ss" 


* (Hearings before the Special Subcommittee on 
Small Business and the Robinson-Patman Act of 
the Select Committee on Small Business, House of 
Representatives, Vol. 1, Oct. 7, 8, and 19, 
L9OGoma Washington scot on Per.) 
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Thus, in our view, a case cannot be made for 
Special price discrimination legislation to protect 
small business, both because the general grounds 
advanced for such protection are unpersuasive and 
also because the longer-run side effects of the 
attempt to provide it are detrimental to the eco- 
nomy. However, small businesses, along with other 
business units, are entitled to protection against 
pricing behaviour that is predatory in nature or is 
by itself or jointly with other actions part of a 
pattern of artificial restraint. There is also need 
for general rules governing price discrimination. 
(See the section, "Policy Recommendations". ) 


2 "Structural -;Balance"«:and= the Removal of 
Obstacles to the Development of Small Business 


It has been argued by Moos* and others’ that 
consideration should be given to the possible 
importance of maintaining a structural balance 
between small, medium and large enterprise. This 
hypothesis has not been fully developed but it 
appears to belong to the general category of 
theories relating to industrial concentration, 
although with a difference. A low concentration 
ratio could as readily reflect the existence of a 
wlarge"anumbercofidargesfarmswastascemix “oraiiasctew 
large firms and some firms of small and medium 
sizes. In any event, the industrial concentration 
hypothesis in any of its variants is currently the 
subject of so much fundamental controversy that it 
provides a very unstable basis for any important 
publictpolicy;initiatives: 


Furthermore, in view of the large increase in 
the number of small firms during the post-war 
decades, there may be some question about’ the 


* S$. Moos, Aspects of Monopol and Restrictive 
Practices Legislation in Relation to Small Firms 
Bondon; i 1971) 
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necessity for state intervention to shift the 
"Structural balance" in any significant degree. Our 
view, in the context of our general approach, would 
be that such intervention would not be warranted. 
But, however that may be, there are unquestionably 
a number of obstacles to the development of small 
business that should be removed, not solely in the 
interest of that sector but, more importantly, in 
the interest of the economy as ae whole. If the 
reduction or removal or such obstacles’ should 
result “in “thes shifts) of thet 'structurallebalance;s 
strongly in favour of the small business’ sector 
that shift should be regarded as a rational outcome 
of broad market influences which would bring the 
interests of small enterprises into harmony with 
those of the economy at large. Any proposals to 
determine a "structural balance" on other than 
market performance criteria would not command our 
support. 


Although our terms of reference did not speci- 
fically direct us to examine the matter of 
obstacles to the effective performance of small 
enterprises, our concern with the functioning of 
markets in Canada perhaps justifies a few peri- 
pheral comments on this matter. There appear to be 
three major areas in which special handicaps exist. 
The burden of taxation falls heavily on new and 
small ventures. High taxes can reduce the number of 
business births by discouraging those who are 
attempting to accumulate capital with a view to 
forming new undertakings. They can also restrict 
growth by making it difficult to finance rapid -and 
risky expansion. Finally, they can affect adver- 
sely the ability of small concerns tO survive as 
independent operations by making the gains from a 
Sale or a merger more attractive than the income to 
be derived from continuing aS a going concern. 
Second, capital is less readily acquired by small 
enterprises than by large and well-established 
firms. Although special government agencies have 
gone some way to overcome this handicap, there 
appear still to be significant gaps in the coverage 
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of the capital needs of small firms. Small firms 
also face the obstacle of being unable to employ or 
get access to staffs of experts specializing in 
various aspects of research and administration. The 
provision of facilities to serve small firms at 
reasonable cost in such areas as market and product 
analysis, management and merchandising techniques, 
and the like, should not be beyond reasonable 
expectation. 


Although it is possible that some new institu- 
tional arrangements may prove to be necessary to 
achieve the elimination of these handicaps, the 
solution of the problems of co-ordination and com- 
munication with respect to the currently available 
but scattered sources of assistance would appear to 
be a relatively simple and essential first stage in 
what should become a high priority project. It is 
by such means rather than by imposing controls or 
artificial restraints on the larger firms in the 
economy that the best interests of the entire 
community will be realized. 


3 Policy Recommendations 


Our first choice on policy is to eliminate the 
present section (34) in the legislation prohibiting 
price discrimination and substitute for it a gen- 
eral section permitting the National Markets Board 
to prohibit discriminatory pricing behaviour by 
either buyers or sellers. In the section of this 
report dealing with monopoly power we propose, in 
connection with the specification of the concept 
"the abuse of monopoly power", that predatory 
conduct based on high levels of market power be 
prohibited. The proposal here is of narrower 
scope. 


The legislation would encompass: 


Ciheyvtheésaction of atisellens (ore, groups..of 
sellers acting in concert) in selling a 
DrOduct~ Or. al.service.zA(On wa AOintoSpro- 
duct-service) at less than the reasonably 
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anticipated long-run average cost of pro- 
duction and distribution having the 
effect of adversely affecting competi- 
tion; or 


(2) ro thesacexon sof casbuyere (or group eolmeabuvers 
acting © trinedconcect): 31m requiring or 
inducing a seller to provide a product or 
a service (or a joint product-service) at 
less than the reasonably anticipated 
long-run average cost of production and 
distribution shaving sthe seiiectcor = adver= 
sely affecting competition.* 


The purpose of such a section would be to 
maintain competitive pressure on buyers and 
sellers, to promote new methods of producing goods 
and services, to reduce the need for integration 
(associated with pressures inherent in the present 
price discrimination legislation) to achieve the 
economies linked to larger-volume purchases or 


x The concept of the short and long-run, in the 
explanation of prices, is a functional one and 
cannot be defined in calendar time, for it dif- 
fers from industry-to, industry.) -I[tvall ‘depends 
on the speed with which equipment and labour in 
the particular case can respond to changing 
levels of output. 


In an industry in which the equipment is of a 
Simple and not very durable character and the 
labour relatively unskilled, adaptation can take 
place quickly. Here the "long-run" may be only 
a matter of a few months. 


In industries which require a great deal of 
complex and durable equipment and which employ 
highly skilled labour, it may take years, or 
even decades, for the long-run forces to work 
out their effects. 
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sales, but to discourage the exercise of market 
pressures in a manner not justified by superior 
economic performance. 


Since these general principles constitute the 
bed-plate of many of the policy proposals in this 
report, and although they are discussed in other 
sections as well, it will do no harm and may be of 
some value to examine them in the present context 
in further detail. 


The concept, “reasonably anticipated long-run 
BoslLuor Bproductronu7r ism oruclial vutoy the under 
standing and the implementation of this section, 
although not all cases examined will involve its 
exploration in length or in detail. Some cases 
will be so obvious as to merit nothing more _ than 
horseback observation, others will undoubtedly 
involve sophisticated analysis. 


The reasonably anticipated “long-run ~cost~ of 
production (and distribution) cannot be derived 
from current accounting records. It is prospective 
rather than retrospective in thrust and relates to 
those _conomies that can reasonably be anticipated 
from larger-scale operations, from the introduction 
of planned changes in technology, organization of 
the operations of the firm, and the like. It is not 
speculative in the irresponsible sense but is based 
On? tOday’s best... plan,.. not today.'s.—best,-.practice 
which is based on yesterday's best plan. Price 
reductions can be made in anticipation of the 
introductionrottsuch .*best "plank><"indeed>,- price 
reductions may be essential to achieving a volume 
of sales needed to implement the new technology or 
the new system of organization. 


It is obviously not the purpose of the pro- 
posed cost standard to impose anything approaching 
in preciStonzsenespubiaic utility *standard’“of price 
regulation. What is desired is to eliminate from 
market conduct the sort of price differentials that 
clearly have no basis in real economic costs. We 
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dosnot attempt:to*forbrdythesoresoresporadicy price 
cutting that puts pressure on costs or that encour- 
ages an occasional breakdown of oligopolistic co- 
ordination without degenerating into the sort of 
cut-throat pricescutting thatiwill »sresult ™*in the 
disorganization and demoralization of an entire 
market thus creating a serious adverse effect on 
competition. We have no reason to anticipate 
anything like the economic disorganization of the 
1930's, nor do we believe that price discrimination 
legislation would, in any event, cope with the 
pressures that such economic crises would create. 
In sum, our proposals do not derive from a crisis 
background. 


This general approach probably sounds more 
complicated “in? *formulatthonosthansyatvewLiy sberire 
Operation. First, however, we should perhaps’ deal 
with an objection that will almost certainly arise, 
that is, that current accounting records provide a 
solid basis for cost analysis whilst the proposed 
tests will launch price discrimination policy on an 
uncharted sea of undisciplined theorizing. To this 


there are two important answers: finstpeithesise= 
called certainty of current accounting records is 
largely illusory, and, second, even cB such 


"accurate costs" could be derived they would be not 
merely irrelevant but misleading as a basis’ for 
economic decision-making. 


On=;the* “fast spoints?ceBrofesson42@orwin Dr 
Edwards, commenting on the cost-justification test 
under the Robinson-Patman Act, has said, 


"The cases in which respondents have 
offered cost defences have one striking 
common characteristic: Apparently none 
of the respondents had devised methods of 
recording and analyzing costs currently 
in such a way that management could 
determine price differences in the light 
of cost differences. Even the most care- 
ful of the cost defences were based upon 
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studies undertaken for the purpose of 
developing a defence in a pending law- 
Sait." * 


Effective price-making by a producer obviously 
does not require the sort of cost records necessary 
for a cost-justification defence, and this is not 
solely because of the almost insoluble problems 
presented by the allocation of fixed and joint 
Coste ipanticulbarlycineimalti—products+ifixmms. The 
issues run much deeper. They are developed, in 
pant, jinithenastudy sbyoA.DsH«aKapban;iJoelnBs:cDiriam 
gags Robert 7h. stanzpiblottiein the tstudypoPricnng-= in 
Big Business (The Brookings Institution, 1959). The 
economic inadequacies of the cost-justification 
approach (based on current costs) to price-making 
will also be explored further in the cost-justifi- 
cation section of this report. Our general conclu- 
sion is that cost justification based on accounting 
records is both a static and misleading basis for 
public policy decisions. 


Turning to the formulation we have proposed, 
there are some effective examples of itS applica- 
tion available in the literature of economics. One 
of the foremost is Professor M.A. Adelman's' study 
of the A & P cases (A & P. A Study in Price-Cost 
Behaviour and Public Policy, Harvard University 
Press, 1959); another of equal merit is Carl 
Kaysen, United States v. United Shoe Machinery 
Corporation (Harvard University Press, 1956). 


Since the cost standard involves a "reasonably 
anticipated" test, the allocation of fixed and 
joint costs should present fewer problems than a 
more rigorous and precise standard would involve. 
Furthermore, the National Markets Board will be 
responsible for developing and appraising the cost 


* "Cost Justification and the Federal Trade Com- 
mission", The Antitrust Bulletin (Jani) (2956), 
Dp. 269) 
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calculations and it will, therefore, be able to 
encourage a relevant and consistent approach to the 
appl ication, of ,che .cost@ astandard 


Eni the sapplicabion ofisthesscrmterEmaosoksa drs- 
crimination which we have proposed there are a_ few 
supplementary considerations that should be 
specified. 


First, it should be a defence to a charge of 
discrimination that the lower price (or other bene- 
fit) was made in good faith to meet a similarly low 
price of a competitor, even though the price of the 
competitor was itself discriminatory. We can, for 
example, detect no meaningful public purpose in a 
prosecution such as Carnation Milk.* The exception 
to this defence would arise in the event that a 
condition of cut-throat selling developed in the 
industry or market in question with the result that 
a state of disorganization had set in. In such an 
event the Board could prescribe the appropriate 
relief. 


Second, we suggest with some hesitation that 
the requirement of equal treatment in the sale of 
goods (and services) of like quality and quantity 
be retained. It has been pointed out by a number 
Of writers that the definition of "quality" is 
important, butsfar (from, easy. ioLipasfor |cexamplege ta 
manufacturer who produces his own brand along with 
private brands, is not permitted to differentiate 
between the two for the purposes of defining 
iqualniy!y aineorgandzatbionnofs, productiongmmay be 
required. The production of private brands may be 
concentrated in firms not selling under their own 
brand names. National brand manufacturers may 
resort to heavier promotional expenditures to 
increase their own sales to take up the slack left 


*0OR . Vee Carnations Companyabime teds (1969)4e 4eDOr. Re 
(8d) L3se 
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by the loss of the private-brand sales. If brands 
are rejected as a basis for a distinction in 
"quality", there may be an effort to introduce a 
degree of physical differentiation of products to 
make them acceptable as being of unlike "quali- 
ties". This may result in an increase in manu- 
facturing costs. .-AndSso on. 


The "quantity" requirement may be used as a 
facade to refuse discounts on sales of larger 
quantities on which real economies are realized or 
EO *gGrant “discounts S6n > only omarginally=Sdifferent 
quantities. 


An awareness by the Board of the possible 
adverse consequences of the interpretation of the 
"like quantity and quality" provision should, how- 
ever, go far to maximize the beneficial aspects of 
this sub-section. 


On the question of whether the provisions of 
the price discrimination section should be trig- 
Gered-only-hiea S"practiee!Ciof diserfiminating “Vs 
disclosed, we adopt a pragmatic position. Obvi- 
ously, if a "cut-throat" situation is involved the 
Director and the Board would not decline to act 
until a number of instances amounting to a "prac- 
tice" occurred in the market in question. In other 
less extreme circumstances involving alleged 
illegal discrimination, Since the remedies are not 
of a criminal nature, we feel that the Board should 
be prepared to consider a case as long as it is of 
Significant proportions whether or not it amounts 
EO a practLlce. At the same time, every minor 
instance of discrimination should not, as we have 
already argued, be considered cause to invoke the 
powers and processes of the Director's office and 
of the Board. On the other hand, repetition of the 
same type of illegal discriminatory behaviour by a 
given buyer or seller as has been prohibited by the 
Board in an order against that ‘buyer or seller 
would call  for* the application of criminal 
Sanctions. 
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Finally, we recommend that section 35 dealing 
with advertising and promotional allowances’ be 
retained in its present form but recast to place it 
withingtheyqurisdictionvon theraboard; The basic 
economic and social considerations that originally 
warranted the passage of this section retain their 
Validity “unimpaired to * the present. 


We consider these proposals to be not only 
consistent with, but an integral element in our 
general approach which emphasizes a longer-run 
Outlook based on the encouragement of adaptability 
and flexibility directed to the achievement of 
real-cost economies through a market system, and 
the iculrbing# sof ssartifneraks restrarpesyeethace 14, 
those not based on superior economic performance. 


If, for whatever reasons, these proposals are 
not considered acceptable, our only alternative 
Suggestion is to leave the price discrimination 
tegislationavas sie. gnewsestands-. A plausible - 
although not in our view, an adequate —- argument 
for doing, so‘might be foundiin,+sthe -statisticss sof 
price discrimination complaints received by the 
Bureau of Competition Policy. As the figures indi- 
cate, the number of complaints has fallen by some 
50 per cent within the five-year period, which 
might be taken as prima facie evidence of a 
declining concern about price discrimination pro- 
blems. There are, of course, other possible explan- 
ations, rsuch sds *saestgrowingeeconvichionsSehatsethe 
legislation, because of its limited enforcement 
record, is ineffective to deal with discrimination 


Number of Complaints by Fiscal Year 


1970=71 - 20 
1994-72 - 24 
LO] 2543 - £2 
Le DS he - T 


1974-75 - 2 
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issues. But however that may be, these statistics 
Cane pye their Natures’ castenoOslight on the oandirect 
consequences of the legislation which impress us as 
being of substantial importance. 


As we have already explained we consider the 
present legislation to be the product of a set of 
economic circumstances remote from those now pre- 
vailing and to be poorly designed to serve the 
broad public interest. Nevertheless, we would 
regard it as less dangerous than proposals for 
precise cost justification requirements based on 
accounting “records: Notaconlys=rwoutd such an 
approach impose an economic criterion that would be 
at cross purposes with a flexible, dynamic economy, 
it would be expensive for all firms, and it would 
clog the enforcement agencies with lengthy pro- 
ceedings about essentially irrelevant matters in 
market price behaviour. Of these two inappropriate 
policies, we hesitatingly choose the lesser, that 
is the present price discrimination legislation. 
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APPENDIX 


A Note on Price Discrimination and Predatory 
Pricing | 


The common assumption underlying legislation 
On prace sdiscrimination?y as wehatitalesaze gutoreya 
market-power) differential between buyer and seller 
permits the larger (or more influential) partici- 
pant in the bargaining process to. impose "unfair" 
(or, less commonly, uneconomic) buying or _ selling 
terms on the other (the smaller or weaker) partici- 
pant. That is; the discrimination: in price *“repre- 
sents the exploitation of the weaker member in the 
bargaining process by the stronger. Exploitation 
may, indeed, be the outcome in some cases but as 
indicated in the price discrimination section the 
available evidence does not support such a general- 
ization. 


In the economic analysis of price discrimina- 
tion a difiterent approach 1s adopted in thauert 21> 
assumed that the objective of the seller (or buyer) 
in employing price discrimination is the indepen- 


dent MaximazattOn .OL te e = protiles. The analysis 
nuns, briefly, as £OlLLOWs<:.. Tf a” seller can ssub— 
divide his market into two (or more) groups of 


buyers such that those in one group are prepared to 
pay a relatively high price for his product without 
reducing significantly the amount they purchase, 
whilst the other group (groups) will buy very 
little at the high price charged the first group 
but will be willing to extend the amount purchased 
very substantially as prices fall to lower levels, 
the seller may find it will increase his profit to 
establish separate prices in each sub-market rather 
than fix a single price in both markets.* 


* For a more detailed discussion of this analysis, 


sec -Discraminatory Pricing: VPractices ine Jehe 
Grocery Trade, pp. 9-46. 
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The broader consequences of this type of dis- 
crimination may be desirable ox undesirable. 
Depending upon the circumstances of the individual 
Case, price discrimination may “improve *'or it > may 
worsen the allocation of resources; it may be used 
to achieve full-capacity operation; it may make 
possible economies of scale or it may impair the 
attainment of such economies; and it may enhance 
excessive profits with undesirable effects on 
income distribution but possibly with favourable 
effects on economic progress. 


In an attempt to bring all types of price dis- 
crimination under one classification for purposes 
Sn public policy, Professor J.P. Millernoihadsoisug= 
gested* that there are three different principles 
of behaviour that may be adopted by firms: 


(1) the “independent maximization" principle, 
the type in which the individual seller 
attempts independently to maximize his 
profit (just discussed); 


(2) theo’collustien? tprincwple,/ sevbynethichiina 
common course of action with regard to 
prices is adopted, as in some basing- 
point systems (see below); 


(3) the "predatory" competition principle, by 
which, for example, local price cutting 
by large firms is used to eliminate 
smaller competitors or to force them to 
come’ to tems 


This third type is more likely to be found in 
pricing by a large seller against a small seller of 
the same product rather than in pricing between 


* Unfair Competition (Harvard University Press, 
1941), pp. 125-6. 
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seller and buyer, although the latter relationship 
is more commonly assumed in discussions of price 
discrimination. 


The forms that predatory discrimination can 
take are numerous and complex, ranging from tacit 
collusion by: ‘aw "“continuocuss impending sthreatasto 
smaller price-cutters", to direct local price= 
undercutting, and the like; their general purpose 
being to consolidate or extend a position of market 
power. A few cases may reveal their purpose and 
effect on their face; with most, however, the pro- 
blem of disentangling motives and effects and of 
devising appropriate remedies presents serious 
difficulties 


Some of the issues involved may be illustrated 
by brief reference to a not uncommon type of case, 
the use by a large seller of territorial price 
cuts to discipline small local competitors. In 
such a case is is important to determine the extent 
of the price cuts and the period during which they 
were thus maintained; whether the price cutS were 
made defensively; whether the price cutS were so 
severe and maintained for so long as to eliminate 
the local competitors or to weaken them sO 
seriously as to render them incapable of providing 
effective competition; and whether the accused firm 
has a record of engaging in systematic price- 
cutting in selected areas. 


Assuming that a finding of predatory pricing 
is made, the shaping of an order to prohibit the 
illegal conduct, which will not at the same time 
restrain vigorous and healthy competition, presents 
problems. The order should not require a national 
seller to charge a single, uniform price in every 
market throughout the country, nor should it pre- 
vent the firm from undercutting in selected local 
markets, although it should prevent the major 
seller from undercutting all its smaller competi- 
tors in a particular market. The remedial order 
should further make it clear that the major seller 
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is not precluded from making price reductions in a 
market where competitors maintain a uniformly high, 
WOnNOpPOLASL IC wprrce, or, Lrom making temporary 
promotional price reductions to gain entry into a 
concentrated local market. 


Other types of predatory price-cutting will, 
of course, raise different issues, but common to 
them all is the problem of maintaining vigorous 
competition based on real-cost advantages but pro- 
hibiting price-cutting (or other predatory prac- 
tices) designed to preserve or extend a position of 
market power. 
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DISCUSSION DRAFT - LEGISLATION 


Price Discrimination* 


(as) 


In this section, 
(a) "price discrimination" means 
(i) the action of a supplier, or group 


of suppliers acting in concert, in 
supplying taeeproduct@iatzsac (price 
that is less than the reasonably 
anticipated long-run average cost 
of production and distribution; sox 


(ii) the action of a customer, or group 
of customers acting in concert, in 
requiring or inducing a_ supplier 
tO Stipply avrproduectipeaelegassprice 
that is less than the reasonably 
anticipated long-run average cost 
oftpreduction tandrdistribution wen 


(pi) sthecackionTo£&oaystpplier SonmMecus- 
tomer in participating in a supply 
transaction in which the price for 
the product, at the time of the 
transaction, is not also available 
from the supplier to competitors 
of the customer in respect of the 
supply"of"a prodict® of -like?*quai- 
ney andequan Grey ; 


This Discussion Draft was prepared solely to 
seek to assist in the consideration of the main 
substantive recommendations on this subject in 
the reportec’By ‘onitting-a Stal) “tormulationre or 
all related recommendations in the report we do 
not mean to ignore those recommendations. 
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where such action, whether or not it amounts to a 
practice, has an adverse effect on competition. 


(b) "price includes any discount, rebate, 
allowance, price concession or other 
advantage; 

(c) "reasonably anticipated long-run average 


Cost -Or "production and distribution" 
includes reference to any prospective 
economies that will reasonably and _ pro- 
bably result from the planned adoption of 
a changed scale of operations, from _ the 
introduction of planned changes in tech- 
nology, from changes in technology, from 
changes in the organization or operations 
Om vnewrrm, ana "Urke  macters, . buc. 1 
does not include any such economies’ that 
are merely of a speculative nature; 


(d) "long-run" means a period of time of suf- 
ficient duration to permit a major change 
in the method of operation of the firm or 
mnicustl Ly + 


ic) -awhere, on application “by “the Director, and 
after affording every person with respect to whom 
an order is sought a reasonable opportunity to be 
heard, the Board finds that such person has engaged 
or as "engaging “in “price discrimination; - the - Board 
may make an order directed to such person _ prohi- 
biting him from continuing to engage in such price 
discrimination and containing any other requirement 
that, in its opinion, is necessary to overcome the 
effects thereof in the market or to restore or 
stimulate competition in the market. 


(3) It shall be a defence to an allegation of 
price discrimination that the lower price was made 
in good faith to meet a similarly low price of a 
competitor, even though the price of the competitor 
was itself discriminatory. 


(Sec. 


38 
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Repeat Section 35 as it now stands, sub- 
ject to the necessary amendments to place 


it under the jurisdiction of the Board as 
a civil matter.) 
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ITLL - 2.. BASING-POINT PRICING 


Delivered pricing systems cover a wide variety 
of arrangements, differing in their technical pro- 
visions, in their purpose, and in their economic 
effects. A blanket price system, or some other 


system of "meeting competitors! prices in remote 
places", may be adopted, or extended, with a view 
to increasing the scale of production. At the 


other extreme, a delivered pricing system may con- 
stitute an essential element in a colluSive pricing 
arrangement, and so on. Realistically, each case 
should be analyzed on the facts peculiar to it and 
on the surrounding economic circumstances. How- 
ever, for establishing broad public policy guide- 
lines a clear general distinction can be made 
between co-operative formula pricing and _ unsys- 
tematic area pricing on the basis of individual 
efforts to expand sales. The latter category 
raises no policy issues;* the former may or may not 
depending on the form it takes and on the circum- 
stances in which it operates. The specific system 
of this general type that has attracted the 
greatest policy interest and the most detailed 
analysis is basing-point pricing. 


BaSing-point pricing has been the subject of a 
Substantial body of economic writing, some of it 
rather contentious in character. The practice has 
involved guestions of price discrimination; it has 
also been assigned a facilitating role by some 
writers in patterns of price leadership and price 
agreement; and it has been involved in the issue of 
meeting competitors' prices. Other writers ques- 
tion the view that basing-point pricing is  neces- 
sarily indicative of anti-competitive behaviour 


* Except, of course, in cases where unsystematic 
area pricing may be an element in ae predatory 
pricing plan. 
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but rather “consider “i.ti~eto Sibe , .evrdence 7.0£ the 
working of a complex group of influences in oligo- 
polistic markets which possess certain well-defined 
characteristics. 


Although there are a number of variants of 
basing-point pricing, the essential feature of the 
practice is that delivered prices are set by adding 
transportation costs between a fixed base -— not 
necessarily the seller's plant - and the buyer's 
plant to a uniform list price. The delivered price 
in all cases includes transportation costs from the 
basing-point, hence there would be no difference in 
the price charged no matter which seller made the 
shipment. The single basing-point system, such as 
the Pittsburgh-plus system in the U.S. steel indus- 
try, 1s now rarely encountered. Under that system 
all steel producers used the one point as_ their 
basing-point for delivered prices for certain steel 
products. Those prices included freight costs from 
Pittsburgh, even if the buyer's plant was’ located 
next door to the plant of the ‘seller so that no 
freight cost was involved. Other arrangements in- 
volve setting up several basing-points with prices 
stated for each point; or in another variant each 
mill is designated as a basSing-point, in which case 
delivered prices are the lowest sum of mill price 
plus transport cost available from any mill. 


When a producer makes a shipment by a cheaper 
method of transportation than the schedule of rates 
employed by the group of sellers provides for, or 
when he makes a charge for delivery from a_ basing- 
point which is farther from the buyer than is his 
own plant, he collects "phantom freight". He is 
able to do so because under this system other 
sellers will not undercut the basing-point prices.* 


* Although it is conceded that there is some 
secret price-cutting under this system, appar- 
ently varying with the state of the market, its 
extent is a matter of debate. 
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When he makes a charge for delivery from a_ basing- 
point which is nearer to the buyer than is his’ own 
planigane.~“absorbs” ;fzeitght.e.+Livhis,»plant. }is.-not 
located at a basing-point, his "mill net realiza- 
tion" varies with the amount of "phantom freight" 
and waVybsceight absorption" involved over the 
geographical range of his_' sales. The resultant 
"cross-hauling" and inter-penetration of market 
territories are considered by some observers as 
clear evidence of monopolistic waste, although, as 
will be explained, this is, taken by itself, an 
Over-Simplified position. 


There are also other variants of the delivered 
pricing practice: uniform delivered prices over 
the entire country, used by some or all of the 
Sellers ;of aqgivengprodgyucti,yzone»Jjpricing, : (pRicing 
f.o.b. mill with various kinds and degrees of 
freight absorption, and so on. 


However, before examining the economic aspects 
of basing-point pricing, it may be worthwhile to 
review briefly the available evidence on the extent 
of basing-point pricing and other delivered-price 
practices. In Canada, there is no detailed cata- 
logue of industries employing such practices avail- 
able, although basing-point pricing has figured 


prominently in some combines investigations. In 
one case, the Report of the Restrictive Trade 
Practices Commission recommended, among other 


things, that the baSing-point pricing system in the 
marketing of sugar in Western Canada be _ supple- 
mented by an f.0.b. Vancouver system;* in another 
case, the Commission recommended, among other 
things, that the delivered price system employed 


*~Ln this «casei; '(Reginacy. -British.> Columbia t-Sugar 
RefLiningeCos yotdacetveal + (1960), the accused 
was found not guilty, hence no remedial action 
was called for. 
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in the distribution and sale of metal culverts and 
related products through much of Canada should be 
discontinued. * It is common knowledge that a 
basing-point system has been in use for some years 
in the sale of cement and of certain metal pro- 
ducts. Systems of delivered prices, some covering 
the entire country, for many manufactured products 
have also been in use for years. These are, how- 
ever, only surface indications of the scope of the 
practice, and evidence from more detailed surveys 
in the United States suggests that delivered price 
systems are in wide use. 


The Temporary National Economic Committee, in 
Monograph + “No. 29227 Compebieronm | ande Monopoly sean 
American Industry (1940) (pp. 147-148), reported 
that delivered price systems were at that time 
employed in about sixty industries. In thirty of 
these, such systems had been employed for _ some 
years. Included in this category were the fol- 
lowing products: asphalt roofing, bath tubs, cast 
iron pipe, cement, coffee, fertilizer, gasoline, 
lead, linseed oil, lumber, newsprint paper, power 
cable and wire, salt, snow fence, sugar, tiles, 
turbine generators, and zinc. Anther thirty indus- 
tries adopted delivered pricing systems as part of 


the NRA codes under government sponsorship. Among 
the industries included were: automobiles and auto 
parts, builder's supplies, business furniture, 


china and porcelain, coal, construction machinery, 
food and grocery products, glass containers, ice, 


* In this case, Regina v. Armco Drainage & Metal 
Preaqucts® (Of (Canc itacecel teal. (1959), the 
accused pleaded guilty but in the order of pro- 
hibition issued by the court, although the firms 
were required not to repeat or continue the 
offence, no reference was made specifically to 
the delivered price system. 
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lime, lye, paint and varnish, paper and pulp, paper 
bags, ready-mixed concrete, storage and filing 
equipment, and vitrified clay sewer pipe. 


Basing-point systems have, in the past, been 
found as well in international trade in such pro- 
ducts as steel, cement, oil, coal, paper products, 
Zinc, copper, and others. 


Even granting the possibility of some consi- 
derable changes in pricing practices since these 
lists were compiled, it seems highly likely that a 
very important segment of industry employs either a 
basing-point system or some variant of delivered 
pricing in Canadian domestic and international 
trade. Hence, changes in public policy, either to 
promote or to modify the use of such systems, 
should be made with due caution. The broad forces 
shaping economic performance in most industries are 
certainly to be found in technological and organi- 
zational changes, in the quality of management, and 
in the maintenance of pressure for adjustment from 
domestic and world sources, but it is not unlikely 
that pricing systems influence as well as reflect 
the ways in which production and marketing are 
organized. 


Carl Kaysen has outlined the general features 
of industries that commonly use basing-point 
pricing or some variant of delivered pricing: 


Dp -AThe -producti.ais' ‘highly, ¢standardizedsstin 
basing-point pricing it is usually homo- 
geneous so that the output of the various 
producers is perfectly substitutable. 


Jeri theacproducthais) flowatinenpvaluescper - unit 
WMeLone, SehuS ran Sporericosts Constitute: Ma 
Significant proportion of delivered price. 


3. Capital investment ina plant of optimum 
scale is large both in total and per unit 
of output. The plants often operate below 
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capacity because of large cyclical fluctu- 
ations in demand. The production equip- 
ment is specialized and long-lived, thus 
exit from the industry either by shifting 
to; other,products ori ‘bya Llowings-theswplant 
to + .drelbers, ditiiicultj43.sBanknupicy «ere ly 
shifts the plant to different ownership. 


4. The market demand for the product is gen- 
erally inelastic at and below prices which 
correspond to output at substantially less 
than full capacity. The demand for the 
product, .of: =-a.« part -cubkar producer is 
elastic;,provided «hisses pELce--cUutiechS.q NOt 
matched by other producers. 


Swe Since, the...market,~sstructure. »LsS ..commonLy 
OLLgopokistre, awareness of rivals! 
reactions to price cuts or other moves’ by 
an individual seller to improve his posi- 
tion is so sensitive as to discourage such 
experimentation. * 


In these circumstances secret price cutS are 
the most that can be hoped for, and there is dis- 
agreement as to the extent of such cutsS in prac- 
ticesltliodsaenotJ,eof course, thessidentity, “OLamcRe 
prices that is so much a matter of concern as_ the 
level of the identical prices. 


This level is, in part, a function of the eco- 
nomic consequences of the basSing-point system in 
the circumstances of the specific industry, and, in 
part jzear function -of- ithe enaturerand: agour of the 
bargaining pressure exerted by the buyers on the 
basing-point sellers. TG the buyers can 


* «Card, Kaysenjs"Basing-Pointe-Pricing <and....Public 
Polszey" 5 (Phe, Quarter by Journal of Economics 
(Aug. 1949), pp. 289-314. 
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effectively play off one seller against the others, 
and, particulary, if the buyers can pose the threat 
of entry by backward integration into the basing- 
point sector, the level of the identical basing- 
point price will be effectively reduced. On the 
Obhecrehand /-aaitt oithe .vyouyersienrare<crweak (jor. .poorly 
informed, or if firms in the basing-point sector 
can integrate forward and gain substantial control 
of the buying sector, the level of the basing-point 
price will clearly be higher. Hence, the effec- 
tiveness of the general market organization in the 
industry and of the policies enforced by the com- 
bines administration will have much to do with the 
economic impact of the basing-point system. 


There is the further matter of the operation 
of the basing-point system and alternative systems 
ini-chesUspecific#sindustry.iunder consideration. 
Professor W.J. Fellner has pointed out* that whilst 
the baSing-point system results in the charging of 
phantom freight in some circumstances and freight 
absorption in others thus discriminating among 
buyers, discrimination could also arise in the 
pricing employed by a group of independent, non- 
collusive local monopolies. Such monopolies would 
charge no phantom freight but they would absorb 
freight in some unpredictable fashion. They would 
not charge uniform mill-net prices to each customer 
Since that result would only emerge if there were a 
great many mills in each centre of production. 
Instead, their prices would be as unpredictable as 
those of a fighting, differentiated oligopoly. 
There would also, of course, be discrimination 
through freight absorption under a freight equali- 
zation system and under zone pricing. Hence, the 
effect on discrimination of prohibiting basing- 
point pricing would be difficult to forecast with 
precision. 


* Competition Among the Few, pp. 298-303. 
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The effect of abolishing basSing-point pricing 
and ithe sénforcementofst.o!. bssmi ES prscing yom pLo- 
duction costs also presents problems. Such “ta 
pobicy wollidurestlt ‘inva ‘shitting efloutputrae there 
would be expansion in some areas, contraction in 
others, with perhaps new entry. The real question 
is whether these shifts would result in an increase 
or a decrease in real unit costs of production, or 
whether, perhaps, costs would remain unchanged. 
The ;é@ffectJon.unititransportatnonvcostss Cf Pas perce 
flo beimibl jpricingo ts*tpreductabre: suchs=costs 
should be reduced as importing areas will tend to 
expand and exporting areas to contract. 


The net effect of these two influences on 
total unit real costs may then, presumably, be 
derived. If the freight saving is precisely offset 
by a rise in real production costs, there may still 
be some advantage in adopting f.o.b. mill pricing 
since the price discrimination among buyers will be 
eliminated. 


The importance to be assigned to such a consi- 
deration depends, obviously, on how thorough-going 
policy is, to bes sins: prohzrbitingi“uneconom#etsprice 
discrimination generally. If policy is to require 
that all buyers should receive the full economic 
advantages associated with their purchases, that 
is, that price differentials must reflect economic 
price discrimination, no more and no less, we would 
assign substantial importance to the price dis- 
crimination element in the equation. However, this 
would require a major realignment of general policy 
which would impinge upon many dimensions of public 
policy and not merely on the area of industrial 
Organization. As a result, we do not lay great 
stress on the price discrimination element in 
the public policy appraisal of the basing-point 
system. 


Basically, the test should be whether’ the 
Substitution of some system of freight absorption 


for a basing-point system will reduce real costs 
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(the net result of production and transportation 
cost changes) and increase output. In more speci- 
fic terms, it would be necessary to assess’ the 
impact of substituting some system of non-co-opera- 
tive pricing for basing-point pricing on the eco- 
nomies of scale in production and distribution in 
the industry, and on transportation costs. Some 
attention should also be directed to the probable 
effect of the substitution on the dynamic variables 
an thesandustry.-? (This@=test @can*cbe*Sappiled ‘to 
other types of co-operative formula pricing as 
well.) 


It will not be possible to make an industry 
competitive in the formal sense by merely  substi- 
tuting mill base quotations for the basing-point 
system since such a change does not eradicate the 
characteristic underlying monopolistic character of 
the industry, which is derived, in large measure, 
from the elements that Kaysen has described and 
which are, in many cases, essential to the effi- 
cient operation of the industry. The contribution 
that a prohibition of the basing-point system can 
make to more competitive pricing, although not 
negligible, should not be overstated. As Fellner 
has summed up the case: 


"The general argument that the basing- 
point system is bad because it is a 
typically non-competitive feature is 
inconvincing. In any industry “consisting 
of local monopolies, competitive pricing 
could be enforced only by prescribing the 
methods of pricing, not by prohibiting a 
specific method of charging freight. 
Local monopolies with overlapping terri- 
tories tend to absorb freight and, even 
ife-they’iare® forced'#totscharge’ tniform 
mill-net prices to their customers, they 
tend to develop spontaneous co-ordination 
in the setting of their prices. Competi- 
tive pricing could be enforced only by 
prescribing the level of specific prices 
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in accordance with competitive norms. 
This of course we are not prepared to do" 
(peo303)% 


Another writer has expressed the central point 
succinctly: 


"Under competition only mill base prices 
govern; but not every situation in which 
mill base prices govern is competitive." 


Some writers go as far as to maintain that 
basing-point systems and price leadership are 
merely symptoms rather than contributing causes of 
monopolistic behaviour. It would, however, be more 
accurate to identify the practice of basing-point 
pricing as one of a number of arrangements that 
facilitate tight SlLigopolastie co-ordination. 
Appropriate public policy would have as its purpose 
the weakening of such co-ordinating influences in 
order to make some contribution to more indepen- 
dent, dynamic behaviour by the oligopolists by 
means;that do- \not»--resultiny real-cost;, losses. 
Action to strengthen the bargaining position of the 
buyers, as already suggested, would stand high on 
the list of desirable measures; somewhat lower on 
the scale would come the use of alternative systems 
of absorbing freight where such systems would 
result in a decrease in real unit costs (or, at 
least, would leave such costs unchanged). 


Finally, the public record provides ample evi- 
dence that a basing-point system has been employed 
in more than one case as a facilitating device in a 
consplracy+to fisefprices, Ss welelaas’— tormemestrice 
competition in other respects. Where such an 
offence is established, in addition to the usual 
penalties of a fine and an order of prohibition, it 
is important to require that all buyers be given 
the option: of+buyang-onrangt<0.b.! plant) basac+for a4 
perilodfoetsuiii cient.flength! ston. brang-sebpour tthe 
effective replacement of the basing-point pricing 
arrangement by a much weaker form of oligopolistic 
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awareness. Other familiar devices to promote uni- 
EOIMLty Or pracing, such as advance public “andica- 
tions of planned price changes ("telegraphing"), 
and the use of standard pricing formulae, should 


also be restrained. The growth of large firms 
should be based on real-cost advantages, and their 
continued dynamism should be fostered and 


Stimulated by discouraging tight Oligopolistic 
co-ordination. 
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LIT 39> SLOSS =LEADERS SELLING 


Complaints about loss-leader selling tend to 
occur, ‘nothvat aesteady (rate or 4 ania predzetabie 
pattern, but in concentrated outbreaks followed by 
periods of comparative quiet. Leaving aside for 
the moment the matter of defining "loss-leader 
selling”, it can ‘be sazrd sthat the“"causesrmeorte tiese 
accusations are numerous and complex, and are 
usually associated, fundamentally, with significant 
changes in economic circumstances. Popular justi- 
fications for such charges, usually in terms of 
alleged predatory intent on the part of those using 
loss-leaders, appear, on the basis of factual 
investigation to be comparatively rare, although 
not unknown. 


First, loss-leader complaints have been 
closely tied to the development of new technology, 
new systems of retail distribution, and to changes 
th *chie "law (rearing = tc marketing practices. 
Second, price cutting associated with periods of 
recession and depression has given rise to _ 1loss- 
leader charges. Third, periods of product scarcity 
and high profits in retailing with resulting exces- 
Sive entry have been followed in the subsequent 
period of instability and adjustment by accusations 
of loss-leader selling. Fourth, there have been 
examples of short-lived trials of strength among 
large firms to establish relative degrees of 
"toughness" in which genuine loss-leader behaviour 
has occurred. Finally, there appear to have been 
scattered instances of predatory pricing behaviour, 
although not of recent occurrence, which might 
qualify for inclusion in the loss-leader category. 


Before examining these sources of loss-leader 
complaints in more detail, it is necessary to 
review briefly the varied definitions of the 
expression under consideration. 
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The Meaning of Loss-Leader Selling 


In the searching and comprehensive inquiry by 
the Combines Branch and the R.T.P.C., which was 
Dequneanyl952 andyconphetedwineh955,)) involving? an 
extensive research inquiry, public hearings, and 
the publication of two voluminous studies - The 
Green Book on Loss-Leader Selling, and the 
ReEIOPC Cs mReportyonshane Inquirys, into. sboss-Leader 
Selling - one of the most difficult issues to 
resolve was the definition of the term "loss-leader 
selling". The Green Book required approximately 60 
pages to review the definitions and characteristics 
of loss-leaders as reported by retailers, whole- 
salers, manufacturers, chain stores, co-operatives, 
and trade associations. It is not necessary to 
repeat here the complexities and even the categori- 
cal disagreements contained in that inventory of 
epiniens, | abthough itaLts: “instructive: reading: =<for 
anyone who still believes that a plain, uncompli- 
cated, elemental definition of the concept is 
either possible or desirable. 


It is perhaps sufficient to note that those 
who favoured strong action against loss-leaders 
tended to advocate a definition of the practice as 
a sale at anything less than the "regular" price, 
or at less than the net acquisition cost plus’ the 
average markup for the trade in question. Those 
who favoured the freer functioning of the market 
system tended to define it as a sale at less’ than 
acquisition cost. 


Thenoformeros definition}etwhach ehassvmuchy sin 
common with the banning of price-cutting by "pro- 
fessional ethics" in some trades, and with the 
preparation of price manuals or guidebooks by many 
trade associations, suffers from a number of econo- 
mic defects. First, the "average" markup calcu- 
lated from the array of individual firm markups 
reported to the reporting agency, governmental or 
private,ocis offbuvery: limpbed signaficancessfonoelza 
competitive market economy. Stated crudely, 
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approximately half of the individual markups will 
be above the average and half will be below. An 
examination of the actual spread between the high- 
est and lowest values for a number of trades made 
it clear that the maximum figure was a number of 
multiples of the minimum figure. Tha sSartsH#onot 
surprising since selling costs in different stores 
vary with differences in the efficiency of manage- 
ment, amount of service extended to customers, 
store location, and other conditions of retailing. 


If an "average" markup for the trade in ques- 
tion were to be adopted as the bench-mark of loss- 
leader selling, it would follow that roughly half 
of the sellers would be guilty of 1loss-leader 
sellingsifotheyisoldeat, thelrasindividual smarkupsez 
The social and economic deSirability of passing on 
to the consumer in the form of lower prices a 
considerable proportion of the fruits of business 
economies is now generally accepted. The low-cost 
seller should not be prevented from uSing his 
advantage to increase his turnover by quoting lower 
prices and: thus. ,lowering his. cost..istilleriurgeher: 
He cannot, of course, be expected to lower prices 
unless he anticipates that such action will also 
result in an increase in his total profits. But 
the dead hand of tradition and orthodox pricing, as 
represented in the sanctity of an "average" trade- 
wide markup, may prevent the individual business- 
man, Or indeed an entire industry, from realizing 
where self-interest really lies. 


In fact, the shortcomings of an average markup 
figure even aS applied to the operations of a 
Single seller go beyond the general point already 
made. Allegations of loss-leader selling usually 
relate to one or two items in the total range of 
items sold in a store; obviously, the concept of 
loss-leaders applying to all items in a store would 
be self-contradictory since the basic hypothesis of 
those opposing the price cuts is that one or a_ few 
itemsiarevsoldiatpia Biloss!i inteorder 2to,sinduce 
customers to come to the store and purchase other 
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items at excessive markups. ‘The items chosen as 
loss-leaders are assumed to be either standard pro- 
ducts (such as sugar) which are in general demand, 
or widely-advertised branded goods with a high 
turnover; canned olives, for example, would not be 
a promising loss-leader item. Information obtained 
in the loss-leader inquiry indicated that such pro- 
ducts, because»of%rate “of, turnover, ‘or, “.ihistorical 
practice were commonly sold at lower markups’ than 
those applying to other articles in the retailer's 
stock. Hence, to identify as loss-leaders even all 
items sold at less than the average markup of the 
individual seller would throw a significant number 
of items into that category which, because of the 
interdependence of demand in the sale of goods at 
retail, it would be poor management practice to 
shift to a higher markup level. in hother=—owords., 
the below-average markup items are, as a rule, _ so 
designated for good commercial reasons. 


In sum, to require something closely 
approaching a uniform markup rate for all items - 
which would tend to be the effect of classifying 
items sold below the average markup as_ prohibited 
loss-leaders - would be very unwise since there are 
marked variations in rate of turnover and in costs 
of selling from Store to store ~ and from, item). to 
icenw Suchsa test would Cintroduce aistabic, G§.rigid 
element into commercial practice; in a flexible 
market economy it is very difficult to segregate 
something called loss-leader selling from normal, 
aggressive price competition. 


ee 


Other less restrictive definitions of loss- 
leader selling would prohibit* sales at less’ than 
the buyer's net acquisition cost (as already sug- 
gested), sales at less than a specified minimum 
markup; Corowsaléesernvoiving=*predatoryo Ore vcuL— 
throat" price-cutting. 


The Development of New Marketing Practices 


Grouped under this general heading will be not 
only the emergence of new systems of retail distri- 
bution and the development of new technology, but 
also changes in marketing practices based on 
changes in the law relating to resale price main- 
Lenance. 


So-called loss-leader selling goes back very 
far in the history of retail competition. As early 
as 1884 the Dominion Grocers' Guild was formed to 
prevent price-cutting and to set "fair" resale 
prices in the grocery trade. At that time, sugar 
was the product in which price-cutting was concen- 
trated; that is, it was what would now be called a 
loss-leader. The historical record does not 
clearly establish whether large retailers or small 
were responsible for initiating the price-cutting. 


In the 1920's and 1930's - the period which 
saw the origin and widespread use of the term loss- 
leader - the development of chain stores and the 
expansion of the large department stores were 
accompanied by extenSive price-cutting, which was 


*+OA TE =preoposals” @ror prohibiting "loss-leader 
selling" customarily exempt end-of-season and 
end-of-line sales, sales of obsolescent goods, 
sales of damaged goods and the like. There is, 
inevitably, a grey area involving one-cent 
sales, introductory sales for new products, 
store-opening sales, and so on. 
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intensified with the onset of the major depression 
omaecche. 2 H930 ‘si: In Canada, the Price Spreads 
Investigation of the 1930's included loss-leader 
selling within its range of subjects. It concluded 
that "an actual loss is nowadays seldom experienced 
on most leaders", and that because there were 
"legitimate reasons for reducing prices" on _  slow- 
moving stock, surpluses of perishables, out-of- 
style and out-of-season stocks, "they complicate 
the definition of what constitutes a loss’ leader 
and make difficult its simple puch bphion:; 
Instead, they concentrated their attention on dis- 
criminatory pricing (which is discussed elsewhere 
in this report). 


Certain western provinces, in response to com- 
plaints from small-business groups, did introduce 
minimum markup legislation, primarily for grocery 
products. The effect of such legislation, if any, 
must have resulted from its mere presence on the 
statute books since there were, apparently, no pro- 
secutions. 


On the positive side, many independent mer- 
chants responded to the pressure of the new 
marketing methods by forming voluntary chains and 
meeting the price cuts directly. Indeed, had it 
not been for the added impact of the depression, 
the response of the small business organizations 
would undoubtedly have been more effective and the 
loss-leader issue would not have taken on the 
rather emotional overtone that it acquired in the 
1930's and to some extent retains to this day. 


The next major change in marketing methods was 
what is now known as the supermarket, although in 
their early days they were referred to as 
ncheaprest! (anddinsethernoderogatony.iterms)weby sthe 
established chains. These new stores were intro- 
duced by, and for many years the majority of units 
were controlled by, independent operators. The 
two-to-four unit category accounted for most of the 
stores in operation. Their appeal was their 
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over-all low prices based on almost primitive faci- 
lities. There was little complaint about 1loss- 
leader selling in the early stages of their deve- 
lopment. It is worth noting, however, that their 
growth took place during the generally expansionary 
powt-war period. As the chains converted to the 
supermarket format and upgraded their facilities, 
pressure on the non-supermarket independent, espec- 
ially in large urban centres, became intense. 
Charges of loss-leader selling, especially in cig- 
arettes, milk and bread became common. 


The cigarette case, which was a direct conse- 
quence of the ban on resale price maintenance, has 
been examined in detail in the report of the 
R.T.P.C. on loss-leader selling. The substance of 
the case - which should be referred to for the full 
analysis - was that the reduced prices were made 
even more profitable by the manufacturers granting 
the chains wholesale buying terms, although the 
prior regular markup provided the chains with 
generous margins in comparison with margins on 
other items they sold; a shift in buying habits 
from single-package purchases to carton purchases 
further enhanced the advantages of reduced selling 
prices. At the same time, there was little evi- 
dence that reduced selling prices for cigarettes 
caused consumers to increase their purchases of 
other items. It should be noted that the difficul- 
ties of independent retailers were not eased by the 
tobacco manufacturers, since they declined to 
extend wholesale buying terms ES groups of 
retailers. On the whole, it is difficult to detect 
anything in the actions of the chain stores in this 
instance that could realistically be described as 
loss-leader selling, or that could be regarded as 
contrary to the public interest. in vide, siihas 
case provided clear evidence that the legislation 
On price maintenance was working in the direction 
its framers had intended. 
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Price-cutting in milk marketing has usually 
been related to the introduction of new techniques 
and methods of distribution or the establishment of 
a new firm in a market. Perhaps the chief innova- 
fvontthatwe hasty had®tasicausal? relations ’*to™- price 
cutting has been the introduction of the larger- 
than-gquart Size container, especially the three- 
Guamtenig. Not-ionly ‘has. thistleéd S>to’=price=ciutting 
between the firms introducing the larger jug and 
thesirrmsistiMimaselling® quarts and” “half-gallons, 
but it has also brought about a shift between home 
and store sales. The interaction between these two 
factors has led to a streamlining of distributive 
Operations by all dealers. Innovations in trans- 
portation and refrigeration have also tended to 
break down the separateness of markets. Highly 
mobile dealer operations have, except where 
restrained by regulatory agencies, promoted the 
erosion of established price structures. Specia- 
lized distributors, concentrating their operations 
in dairy products, have added a further element of 
pressure. 


It is obvious that price structures should be 
sutticientily> flexable-* over’ time -"to™ reflect ~ and 
encourage changes in technology which may reduce 
costs and prices. These cost and price reductions 
are the very essence of progress in the industry. 
TOMattenpte oO. control —-or™ anhib ie -*them * by = legal 
accom, industry co-operation or regulatory 
decrees, amounts to imposing a degree of rigidity 
that is in the interest neither of the industry nor 
of the consumer. 


As with milk, so also with bread, new systems 
of marketing involving privately-owned bakeries 
Supplying a considerable proportion of the needs of 
some of the supermarket chains, a major shift from 
house-delivered bread to in-store sales, improve- 
ments in transport facilities making it possible to 
move baked goods over considerable distances, 
competition among wholesale bakers for supermarket 
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chain accounts, and the like, have put pressure on 
traditional margins, pressure which from time to 
time has erupted in sharp price-cutting incidents. 


However, again these are part and parcel of 
the process involved in realizing the fruits of 
change and in encouraging further experimentation 
with new marketing methods. 


There are, nevertheless, persisting claims 
that bread is being sold at extremely low margins, 
if not as an actual loss-leader, in order to 
attract customers into the store to purchase other 
items. These claims are difficult to assess since 
they are virtually never documented in detail. The 
loss-leader inguiry conducted by the combines 
authorities did, however, examine one clear in- 
stance of bread being sold as an actual loss-leader 
(i.e., below net acquisition cost) for a period of 
one week, in which detailed information on all the 
relevant dimensions of the incident, both on sales 
of bread and sales of other items, was documented. 
This information need not be repeated here, but the 
conclusion of the Report is worth noting: 


", dey the eiact tha'tchainns tore qn tay tehad 

‘ a very large increase in its sales of 
private brand bread during the week of 
reduced prices does not appear to have 
had any continuing effect in relation to 
the proportion, of. total. sales» which it 
secured in competition with other chains. 
Further, the information presented does 
not aindicate ‘any = significant> change: ain 
the total business of the four chain 
stores." 


One of the important factors accounting for 
this outcome was undoubtedly the immediate matching 
of chain store "A"'s price-cut by the other major 
chains. The differential advantage hoped for from 
a loss-leader item is quickly neutralized when the 
price is matched by other sellers in the market. 
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Price Cutting and Recession 


It has already been suggested that the impact 
of changed distribution methods in the 1930's was 
exacerbated by the impact of the depression. 
Indeed, in past recessions one of the character- 
istic features of economic behaviour has been the 


widespread reduction of prices. Although recent 
recessions have shown little evidence of such a 
pattern - indeed, guite the contrary - some indus- 


tries have been squeezed between rising costs and 
Static or declining demand. The result has_ some- 
times been declining prices and the emergence of 
losses. 


In retail distribution there have recently 
been charges of price cutting accompanied by 
demands for action to prevent sales below cost in 
order to preserve established dealers. Similar 
demands have come from other sectors of the economy 
and some sort of average cost argument has been 
adopted as a bench mark for prices in case after 
case.* 


Perhaps the most sophisticated attempt to 
adopty such scanovapproachoswass thatiimadeioby ? ithe 
National Industrial Recovery Act in the United 
States in the 1930's. Industry-wide codes estab- 
lished formulae for determining prices and _ prohi- 
bited price-cutting. As Professor F.C. Mills has 
pointed out (Prices in Recession and Recovery) the 
results were quite perverse: 


"Aggregate production of manufactured 
goods and total employment, in man hours, 
made no net gains under the codes... . 
Rhe-icode@suiy ame! Gapparentily. srsenved ia:to 


* 7 sSeemthecdiscussmon cco€ [sthe Sccdst | justification 
concept elsewhere in this Report. 
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deprive consumers at large of the bene- 
fits afromrthessubstantralwoaans, Ernm pros 
ductivity that had been made after 1929; 
these benefits were reaped largely by 
those engaged in the manufacturing pro- 
cess." 


In a private enterprise system, the argument 
that\,~public spolicy, should! daminishs:icompetztive 
pressures for the sake of preventing losses and 
bankruptcies would be reasonable only if we were 
prepared to provide other devices designed to check 
improvident expansion, to eliminate the incompe- 
tent, and to wipe out overstated values. The adop- 
tion of such an alternative, however, could only 
mean that present-day businessmen were out of 
sympathy with the rules of the market system. 


Competitive Price Cutting 


IngNewsVork oGaty faimel 9Sirpeprobabiyoethegslass 
of the exaggerated instances of loss-leader selling 
=amounting sto ona necalr beattre rsohatprice=cut hrngare 
occurred. The Schwegmann decision, invalidating 
the non-signer clause in the state resale price 
maintenance acts in respect to inter-state trade, 
was handed down by the Unites States Supreme Court 
in May 1951. There followed some modest price 
cutting by R.H. Macy and Company, which was imme- 
diately matched by a number of other large, power- 
ful retailers. This simple beginning rapidly 
escalated into a trial of strength among these 
large retailers, which reached such absurd levels 
that Sunbeam Mixmasters were sold for as little as 
nine dollars against the "fair-trade" price of more 
than fifty dollars. Other "fair-trade" items sold 
at equally exaggerated reductions. When it became 
clear that every cut would be matched or exceeded, 
that no firm could gain an advantage in reputation 
as a low-price seller, the price-cutting ceased. 
Thereafter, the price reductions, particularly “in 
large and small electrical appliances, became the 
province of the discount houses with their minimal 
service operations. 
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Bxtessaye: Entry -andsePrace Cutting 


The matter of the significance of the influx 
of substantial numbers of retailers into the post- 
war seller's market, especially in the area of 
electrical appliances, was intensively explored in 
the combines administration inguiry into 1loss- 
leader selling. The concensus was that the _ pent- 
up, excessive demand of the immediate post-war 
years, and the fixed margins under resale price 
maintenance made selling the product almost effort- 
less and highly profitable. As demand tapered off, 
competitive pressure first expressed itself in the 
granting of very high trade-in allowances, since 
r.p.m. made price cutting inadvisable. However, in 
spite of the opposition of suppliers, secret price 
cutting was also on the increase. With the banning 
Gia; Jo<im.,.2ronrseDecemberm 281) eli95 barprisce: ..cutting 
became open and direct, and with the passage of 
time it deepened and intensified as the excessive 
numbers of dealers attempted to survive in the 
Shrinking market. Complaints of loss-leader 
selling became common, although price cutting at no 
time approached the extremes experienced in some 
cities in the United States. 


Gradually, the dealers came to the conclusion 
that their problems were due to two factors: 
excessive numbers in the trade and excessive 
margins under r.p.m. (see Hardware and Metal _ and 
Bect nical! Deaker, qMuly>.b3731958)).2%sin ssuchxerrcum- 
stances, banning price cutting could contribute 
little to the longer-run adjustments that were 
Obviously reguired. 


Against the background of this review of the 
highlights of the loss-leader discussion - as_ well 
as of the more detailed inquiry conducted by the 
combines administration - we can assess briefly the 
three additional proposals that are commonly put 
forward to limit loss-leader selling. 
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Tor’ THe prohibation. of satesxat tlesshbthamscene 
buyer's net acquisition cost. 


This proposal has attracted few advocates, for 


a number of reasons. anes Gs, the exhaustive 
Canadian loss-leader inquiry turned up only one or 
two scattered, short-lived instances of such 


pricing, divided roughly equally between chains and 
independents. Second, advocates of the control of 
price cutting, even if such below-cost pricing were 
more common, generally find the degree of "protec- 
tion" provided by such a prohibition totally inade- 
quate J-i Tt sits! nota*Llaw-prohibi tinge <selising” Maite 
loss that is desired but a law requiring selling at 
a price that will provide a "reasonable" profit. 


a¢ Whe Vicpronipasebon iofsilsales below some 
specified minimum markup, varying from six 
to eight to twelve per cent in the retail 
grocery field. 


These statutes, which are not uncommon in the 
United States, in general do not prohibit’ sales 
below the specified cost level unless’ they are 
made with intent to injure competitors or deceive 
purchasers. However, where injury or deception is 
the result or effect of such sales, they are 
declared by the statutes to have been intended to 
injure or deceive, and in many states a prima facie 
case arises or there iS presumptive evidence of 
intent on the mere making of a sale below the 
specified "cost". The statutes also exempt certain 
types of sales (clearance sales, sales of damaged 
goods, sales of perishable goods, sales made in 
good faith to meet competition) from their prohibi- 
tions. As the loss-leader survey pointed out, the 
legislation, although in effect in thirty states, 
had experienced only very limited enforcement, and, 
where an attempt was made to enforce it, the 
results had been mixed. 
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In one state, a statutory presumption of 
intent to destroy competition had been held uncon- 
stitutional, and it was therefore necessary to 
prove actual subjective intent. This largely 
undermined effective enforcement; it was’ stated 
that for the statute to accomplish its intended 
purpose, it would be necessary to impose criminal 
sanctions upon sales below cost, irrespective of 
intent, and this it was felt would not receive 
public support. 


In another case, it was found that the exemp- 
Pons strom the prohibttionsao€ pn othe dacte imadey sits 
enforcement by prosecution "almost impossible". In 
another, it was stated that the scope of the legi- 
Slation was very limited, since with more expensive 
items the practice of granting trade-in credits 
"pretty much avoided" the purpose of the law. 


in onesstate ;pothetuse:-ofi "duplomacy, “tacts and 
reason" had discouraged "indiscriminate price 
cutting" but the enforcement agency had "never com- 
pletely eliminated" the practice. 


In another state, where only one case had been 
litigated under the Unfair Sales Act, the Court 
observed in its judgement: 


"There are some indications . . . that 
thevestatutes” arescusedyoby the large 
sellers against the small sellers to 
prevent local price-cutting, rather than 
protecting the small seller against a 
concerted campaign of underselling by the 
larger units." 


In Canada, only three provinces had (1966) 
minimum markup legislation. Inquiries directed to 
the attorneys-general of those provinces indicated 
that, to that time, no prosecutions had taken place 
under the legislation. Doubt was expressed by the 
attorney-general of one province that such 
legislation was constitutionally valid. 
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S$vGrhespronrbhttonsof BY CussEnnoaGcng pelcing. 


"Cut-throat" prices - although virtually never 
defined by those advocating their prohibition - may 
be meaningfully defined as prices below the _ 1long- 
“upnrdseal Costs of. production? -“Thisslatter:, yooncepe 
has an important place in economic analysis: it is 
ex ante rather than ex post in nature and purpose. 
It relates to prospective costs which are realized 
through interaction between prices, sales volume 
and dynamic change, whether in forms of organiza- 
EroOnwor! san ytechnology.s The relevance of such 
analysis for policy has been brilliantly demon- 
strated by Professor M.A. Adelman in his’ study of 
the A & P case. Prices which may be adjudged to be 
"cut-throat" in relation to past costs (which is 


what is shown by accounting records) or even 
currentweosts; mMayyeainitactk, /bershigqhniyi Mprorrrapee 
prices in terms of long-run real costs. The "low" 


current prices may be a basic element in the 
achievement of a future volume of output or _ sales 
that makes possible, and creates an incentive for, 
changes which, in turn; 5.sshitt+ costsr it cotsayitower 
level. 


Thendifficultysaintdealanguwich’ 5 thas Bey permgor 
problem, as Professor J.M:3€lavkoy ported! ourjsers 
that if trades secure protection against a short- 
term condition of demoralization resulting from 
economic change, "they probably tend to over-reach 
themselves", and in the process, impose undesirable 
rigidities on the economy. The’ -1ssue/softe"cut= 
throat", or predatory, pricing is examined further 
in the section dealing with price discrimination. 


Conciusiron 

bnesumy,- priceupcutting  Jeteincludirgararnumange 
which would be regarded as loss-leader selling by 
some individuals and trade associations - is 


almost invariably an integral element in the _ pro- 
cess of realizing for society the economies of 
technological ‘and organizational change ‘andi-of 
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providing incentives and pressures to continue the 
processes involved in the transformation of the 
economy. Concentration on the short-run aspects of 
price cutting is a result of the real and painful 
pressures that economic change imposes. The costs 
of attempting to relieve those pressures by prohi- 
beeing DGiceducibtingritarer Hinstgnificant “only 44te 
those who believe that a consequence sufficiently 
deferred becomes no consequence at all. In 
reality, the long-run costs of prohibiting price 
cutting, ‘although not *:readily <1dentifiable as 
specific consequences, will certainly assume 
damaging proportions. It does not follow that the 
costs of economic change should be concentrated on 
those on the shadow side of the market, as_ has 
already been argued; enlightened and innovative 
general economic policies designed to ease the 
process of change must become a first priority of 
public policy. In general, it is to such policies 
that those concerned with "excessive" price cutting 
should look for assistance in the process of 
adjusting to change, rather than to the uncertain 
and socially costly prohibition of "loss-leader" 
selling.” <Dtvais? néver stgood policy: “\tondeal’? with 
Symptoms rather than with causes. 
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LIL - 4. COST JUSTIFICATION ANDSECONOMIC 


BEHAVIOUR 


Recent years have seen a widespread tendency 


by economic interest groups to advocate (or to 
adopt) nta tcost.? justification wapproachatte, Forrec 
determination. In Ssthes ‘casesrtof Si pubic Chvtaipey 
regulation, of "course ;s ithe *cpracthiceectof Ptbasiund 
prices on "cost" plus a "reasonable": profit’ goes 


back towehe (turn tof vthetcentuny.rithetearly guconli— 
dence in such a formula has long since evaporated; 
indeed, it has been described by Walter Adams as 
ranking “among America's least felicitous experi- 
ments in economic statecraft". Despite this almost 
universal appraisal, the calculation of current 
accoumting -Scosts'') (gas oj hw recat romerior price 
increases has been resorted to by agricultural 
marketing schemes, by trade associations, by manu- 
facturing firms possessing high levels of market 
power, by retailers and wholesalers, and so on 
through a lengthy list. 


Sometimes, 
regulation, the 
to the specific 


as) iim«thecase i:of" public atility 
costs employed are those relating 
monopolist under scrutiny, in other 


cases it may be the costs of a group of "represen- 
tative" vagricultural producers; athenscosts sapytan 
"efficient" distributor, the average costs of a 
group of sellers, a standardized cost formula 
calculated by a trade association, or costs deter- 
mined by still some other procedure. In almost all 
cases, these calculations are claimed to be of a 
defensive character. If, for example, the domestic 
Or international market provides a price substan- 
tially in excess of any remotely realistic "cost" 
estimate, the claim is advanced that in a market 
economy a seller is entitled to the going market 
price - and the associated high profits - but when 
the market price falls to*levels®that fail to ful- 
fill the aspirations of the seller he then advances 
the argument that he is entitled to a price that 
will cover his "costs and a reasonable profit" 
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along with the supporting market restraints needed 
tonrealrze. that.praces. OF,.i1n.a,perilod.) of. infla- 
tion, the seller may offer such cost figures as a 
defensible basis for at least raising his’ prices 
equally and simultaneously with those of sellers of 
other goods. In practice, this tends in a defla- 
EVOnarVROrhanwvan Antdationary:perLod-tO;resul tein.a 
process of "leap-frog" pricing. The process’ for 
both periods of rising and falling prices has’ been 
well described by the distinguished labour econo- 
mist, John R. Commons, as follows: 


"All of them [producer-sellers] were 
waiting for each other to be squeezed by 
falling prices, and so they were in much 
the same position as the famous islanders 
who, .ekedysOuUt Ja.» precarlouSs.J1 iving? + by 
compelling each to take in the others' 
washing. All of them were trying to make 
precarious profit by going around the 
circle of taking it out of each other as 
buyers at falling prices. 

Or, when the opposite movement 
occurred and prices were rising... they 
were trying to take their profits and 
wages out of each other, instead of 
taking it out of themselves as efficient 
producers. This time it resolved itself 
Lnto, the precarious. carcles of. staking, it 
One of. ecachsother,byariSingtprices...* 


These attitudes - based on comparisons with the 
most-highly paid groups in the economy or with 
their counterparts in nearby countries - apply with 
equal generality to the sale of labour services, to 
professional fees, to commissions and to other 
forms of remuneration. Short-run accounting costs, 
or some proxy for them, become the basis’ for 
administering prices of goods and services, and 
such prices are defended with vigour as_ being 
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"fair" and "reasonable" and as providing the indi- 
vidual seller, the industry or group concerned with 
an =4Lncone! fequal’ * tomerhatt Ole otters) LOS in 
society.* 


From a historical perspective, such attitudes 
resemble rather closely those that prevailed under 
the guild system. Prices and wages were supposed 
to be "just". The central idea was that the prices 


* The emphasis on industry cost averages, as in 
some agricultural marketing schemes and trade 
association standards, introduces an added com- 
li@ating§ element ACl yas. Clark] The soca. 
Control of Business: 


“Ini fact)* ib competi tion! toltowed? + the? wid 
of the majority in the trade - phrase of 
speciously democratic sound -— it would not 
be“"‘competition;’ but monopolys?*Rule- by the 
majority in a trade is precisely the thing 
the public is most anxious to prevent." 


Some evidence of the statistical limitations of 
attempting to derive an industry-wide average 
From imndrvaidual’ firm datay “st previdedes pyre tie 
Committee on Price Determination of the National 
Bureau Of Economic Research: 


"Even in areas in which costs are kept the 
reported costs of identical items may vary 
amazingly between firms. During the period 
of the National Recovery Administration evi- 
dence presented concerning the paint indus- 
try showed that the range of cost variation 
for identical items was between 500 and _ 600 


per™cent<!* ¥ Cost? Behaviour ands Pricer eo tex 
(New Yorky-31943 )o. pilie2 86% 
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should enable each group to live in accordance with 
its fixed status. In arriving at such prices scar- 
city and many other factors were taken into consi- 
deration. 


No guild group or person was permitted to 
refuse service (e.g., to strike). Profiteering was 
strictly forbidden, as were forestalling (going out 
and buying goods before they reached the market), 
engrossing (cornering the market), and regrating 
(holding goods for a higher price without doing 
anything to increase their value). "Unjust" price 
differences were prevented by giving each member of 
the guild the right to share a purchase made by any 
of his fellow members, and at the same price. 


To make such a system of monopolized occupa- 
ELONSeWOrk, DrOductiron "was. Controlled ih the - most 
minute detail. The price of each kind and grade of 
product Was Set by. public authority, and only, .cer- 
tain groups were allowed to produce, sell or buy. 
Methods of production were precisely specified, as 
were numbers of apprentices and journeymen. 


The whole system of regulated monopoly was 
maintained in the interest of stability, with a 
"Suitable" living for all the various classes of 
people. Subsequent social history abounds with 
political and social programs which look wistfully 
backward to the lost social values of regulated 
community life and forward to their recovery with- 
out sacrificing the higher standards associated 
with the continuous adjustment and change inherent 
in a competitive, enterprise economy. Tee OL 
course, is the rub. 


Instances of economies in which the goals of 
fixed status (or other protected positions) and 
distributional equality have been placed ahead of 
the goal of rising levels of national efficiency 
without a consequential adverse impact on living 
Sstandaras-are- singular y-d.LelrculLe—to-discoves.— On 
the basis of current analysis and experience it 
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would appear that. in both, the. mid-term, and... in, the 
long-run the relative strength and prosverity of 
different industrial and national groups will be 
determined in an overwhelming degree by the flexi- 
bility and adaptability which they © dusplay. een 
meeting an ever-widening range of technical and 
Organizational change. To base prices and claims 
to income on short-run accounting costs (or on a 
"right" to equal income increases without reference 
to market realities) whether of an individual firm 
or of some "average" or "representative" group, is 
certain to impede the process of transformation in 
the economy. This retrograde tendency cannot fail 
to be powerfully reinforced by schemes to support 
these cost-price relationships by quotas, limits on 
entry, restraints on technological change, and 
other such controls that undermine the market 
adjustment process. 


In addition to these basic reasons for  chal- 
lenging. a. short=run.. cost-justification.. approach, 
there are other considerations of a narrower and 
more technical nature that merit comment. rhe ot 
blanket condemnation of the short-run average cost 
approach ,..,iProfessoxr .Mad.colm:« P.«, McNain, 2 Marvard 
University, has remarked: 


"Actually the doctrine that the only 
fair prices are those which are based on 
costs, and that price differentials which 
cannot be justified in terms of costs are 
therefore unjustly discriminatory, is bad 
economics and impossible accounting."* 


He, Goes! .On..to,« argque--thatp such tan, sapproach 
essentially denies the economic function of price 
by leaving the price-making function largely in the 
hands of the seller, and depriving the demand side 


* Law. and, ContemporaryvaPeOblems, VO. TV pom NOn jn 
joer fa Oe 
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OtTany "sronrircant Lole-< mre the. privcing’ = process. 
This contributes to a failure effectively to 
explore the potentialities of elasticity in lower 
Straca OL .~demand. Prices based on average 
accounting costs are also conducive to downward 
price rigidity, in part because the seller fears 
that once he reduces his price he will encounter 
adverse public reaction to any proposed price 
increase, hence he rarely reduces a "cost justi- 
fied" increase*, and in part because the seller may 
believe that price inflexibility insulates him from 
the impact of market forces. 


* A prime example of this upward ratchet effect is 
found in the recent pricing behaviour of the 
Canadian soft drink manufacturers. According to 
a report tr -rhe Globe-and “Mall -Nove rs = 1975, 
Derout. 


"Profit was squeezed during the rise in 
the price of sugar from $18 to $74 a hun- 
dredweight between October, Nhe WY es io and 
August, 1974, ‘forcing four catch-up, product 
price increases that deterred growth in 
consumption. However, sugar is now down to 
about $28 and the hrqne: + product: )*praces 
remain giving the bottlers greater margins 
to take care of continuing increases in 
teint” costs “for containers, fuel and 
PaO OUite teste 


SPrOLtLt Ln the "Canagian:-andusctry, ~is 
hard to estimate as most of the companies 
are wholly owned subsidiaries of U.S. firms 
Or privately owned, but a report on the U.S. 
industry states: ‘The bottle industry is 
recording record profits, essentially as a 
result of the reduction in sugar prices.!" 
(Emphasis added.) 
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McNair also emphasizes that the manufacturing 
costs of a particular commodity as determined by 
accounting procedures do not by any means Nave 4 -the 
precision or validity,.and ;certainly not the econo- 
MLC Significance, that legislators tend oto (suppose. 
The arbitrariness inevitable in allocating fixed 
and Joint. costs accounts for part Ot” (hi oot aiie 
culty of interpretation but perhaps more serious is 
the problem of sorting out "the numerous and varied 
interrelations of commodities from a_ sales’ stand- 
DOUN tics 


Oswald Knauth, in his bOoky, Managerial 
Enterprise - Its Growth and Methods of Operation, 
deals further with the role of cost accounting in 
pricing and other aspects of business policy: 


"Cost .accounting,1s, a tdirect Of shoot ion 
managerial enterprise.... Executive deci- 
sions require the particular computation 
of costs.appropriate,. to. -the «particular 
Situation.... The proper formula must be 
selected in accordance with the practical 
application. of sppolicy, and nOtpesaceerding 
to abstract theories. The pulsing neces- 
Sities of business must be met by defi- 
nite acts. An estimate of costs is a 
valuable but slippery tool.... 

“we, LHC.OrLGe. condi tionse. the. organiza= 
ELON “TESes het ters Pera. Lela. be aD aie Oa 
the whole. There. 2S. WO... CELLGY loner 
which a price, can be. judged. rights o2 
wrong except the success of the business 
and the social benefits it brings. And 
these two may or may not coincide. An- 
Other price might have activated an 
expansion of demand giving the concern an 
equal or greater profit. There is ample 
room for argument, tests, and differences 
OPP op ial et. ae LOD at Ga earns 
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The limited significance of cost calculations 
in price and policy making is also emphasized by 
Eli W. Clemens, 


"Typically, the determination of 
average costs (or standard costs plus a 


marginyftor,...overhead vand= -profit)+.ois. a 
function of thescost .accountant 3-inm the 
lower echelons of management. Cost 


analyses, however, represent only the 
basic ‘data: fTromawhichmprice: cand s=epreduc= 
SLOnmcoralequswispeplotted~sin ~bightioot 
other factors by top flight management. 
In different terms, ..average costs are 
Significant to those in the management 
huerarchy, who ftoliowepolicy.,.-but anot. ynec= 
essarily to those who make it. To top 
management some circumstances might dic- 
tate pricing or the addition of a product 
at only a little above what the cost 
accountant's statement indicates to be 
marginal costs. Other circumstances 
might lead management to reject suggested 
additions to the product line that cover 
average costs several times. over. TO 
some extent the solution of the pro- 
blem... turns on the period assumed for 
analysis. The longer the period for 
which strategy must be plotted, the 
greater becomes the percentage of total 
costs which must be characterized as 
marginal. 


",.. Normal profits, necessary to a 
firm's long-run existence, are obtained 
Only in so far as average revenues under 
multiple - product production are equal 
to average costs. Phi setconditcion Olcan 
only be attained by the continuous pro- 
cess of invasion and cross-invasion of 
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markets, by shuffling and re-shuffling of 
prices and markets, which are so  charac- 
teristic of, economic actryity. | 


Statements of unit “cost cf-production' as a 
basis for prices have been characterized as repre- 
senting nothing more than an expression of the 
aspirations of the producer (seller). In the sense 
that the producer laid out his expenditures in the 
hope and anticipation of earning a return on them, 
this statement is largely true. This reasoning 
applies as much to an investment in education as to 
an investment in bricks, mortar and machines. How- 
ever, such investments are inevitably more or less 
speculative in nature, although each investor 
understandably “*hopes’™*that “hits* “product ™ writ “be 
scarce and in strong demand thus pushing the price 
far above the highest conceivable cost. a ip bau Ted he 
turns “out that’ tne “product rsp renerrur- Ol, hie sal 
effective substitute for it becomes available from 
a foreign or domestic source the price may be 
driven down below the "cost" of the most efficient 
producer. 


As Howard Clark Greer has succinctly  sum- 
marized the process: 


"In a free economy no seller is ‘en- 
titled' to a price which will cover his 
costs. He is entitled only to the price 


the market affords. He must learn to 
Live On the price or Mquit. He cannot 
burden the buyer with excess costs: he 


must absorb them himself...." 


* The Review of Economic Studies, Vol. XIX (1), 
NOVAS, pp. Sao 
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"On the other hand, wide profit margins 
are eagerly accepted, actively 
exploited".* 


Despite the fact that there 1s no virtue in 
low or "reasonable" profits, per se, and there may 
be great virtue in high profits earned in an open 
competitive field, there has been an almost uni- 
versal attempt among Canadian sellers of goods’ and 
services to promote the notion that all they want 
is a "fair" and "reasonable" price, fee, salary, or 
Dron eee rew, tlt any, “are prepared’ tO —-aunre™ (chat 
they are seeking or are willing to accept’ the 
return they can earn in a competitive market, be 
that return extravagant or negative - even if they 
would have the full weight of dynamic economic 
theory behind them in such a posture.** 


Part of this emphasis upon the "fairness" of 
the’ prece tasked “1s“no “doubt a *“cynical™*-attempt » “to 
exploit in the mind of the public the favourable 
econnotations.-of the word '""LaLr"™. The expression 
"fair trade" was not, after all, devised to provide 
a more accurate description of the practice of 
resale price maintenance. Nevertheless, there 
seems to be something more to it than a public 
relations gambit. 


* Howard Clark Greer, "Cost Factors in Price- 
Making", Harvard Business Review (July-August, 
a2 ae es 


cS Cro the) followings, comment. by, Davids McCord 
Wright: "From the point of view of dynamic eco- 
nomic theory, the 100 per cent profit of a new 
and rapidly expanding firm, in a risky field, 
may be more justified than the 5 per cent profit 
of the stationary legal monopoly which is merely 
operating in a fixed groove." (Capitalism (New 
Orie ier eet 9 Sle eno see) 
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Although written in a different context, 


the 


following statement by Greer sums up the essential 


rationale of this "fairness" approach: 


"Among the most popular of. the notions 
about fairness in pricing is the idea 
that a seller is ‘entitled' to a price 
WHLCH ¢ewiik Gover .-nlS.-.cOSt; plus a 
'reasonable' profit. Few propositions 
gain readier acceptance, Paint hcu Law ly 
among persons supposedly sophisticated in 
business matters. It seems reasonable 
that a fair price should reflect the cost 
Of ~OLOdUGELON ~meechat. "“—NOrt ONG a SHOU) Ce 
required to do business at a loss, that 
everyone should receive suitable compen- 
Sation Sor Als -erflorts.. = 


Another possible use of a_ short-run 
justification calculation - perverse though it 
be for economic policy - is that it may provide 


cost 
may 
an 


essential element in presenting a rationalization 


for a policy or a decision. The Committee on P 
Determination has referred -to -this, conskderat Lo 
follows: 


"It may be necessary, for example, 
fora business organization, to. justityoan 
action before the courts, an arbitration 
board, or certain other concerns. This 
function of costs has developed particu- 
larly since the N.R.A., the growth of 
Fair-Trade Practice laws, and the 


rice 
nas 


* + Greer,,-Op cClt. At. ..»the -etameve-ot, guritting pecnie 


article, Greer was Vice-President Or 


the 


Chicago, Indianapolis and Louisville Railway, 
and had been President of the American 


Accounting Association. 
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Robinson-Patman Act. Costs have ae pre- 
cise and final appeal to legislators and 
the public, to whom the ambiguities and 
shades of possible meaning are not always 
apparent. Hence an appeal to costs (a 
supposedly unprejudiced piece of evi- 
dence) may frequently serve the useful 
puLcpose-o€. justifying a policy or 
action-<:"4 


In Canada the notion that the public interest 
would be well served by arrangements among sellers 
which assured "Stability" and "fairness" of prices 
and profits, received a very substantial impetus 
from the experience of war-time controls. The 
Overall success of that undertaking - although 
there were some notable mishaps - produced among a 
number of its administrators a degree of zeal to 
pursue the objectives and practices of that agency 
in the private sector in peacetime that today is 
difficult to comprehend. 


It should not be necessary again to explore 
the inadequacies of this short-run cost approach to 
price policy, although the combines authorities can 
testify to its persistence. For more than a decade 
they were obliged to devote much of their effort to 
the elimination over a wide range of industries of 
the belief that arrangements designed to bid 
"reasonable" prices and profits were not only legal 
under the combines legislation but also represented 
desirable economic policy in a wider _ sense. In 
fact, on this latter issue the debate still con- 
tinues on a scattered front, perhaps as much within 
the public sector as in the private sector. 


It is not, of course, the purpose of these 
comments to call into question the conceptual 
validity or the impressive short-run achievements 
of the war-time price controls. Desperate problems 


p COSt Behaviour jand Price Policy, p. 27 


pee A eA oe 


demand desperate remedies. However, it is vital to 
be aware that such remedies often have carry-over 
effects which persist long after the problems they 
were designed to meet have disappeared. Apart from 
the vested interests which these remedies bring 
into “being, ther creation’ Of an al ternative — COoncep— 
tual framework and an institutional structure for 
decision-making in the economy, if permitted to 
become embedded in public policy, is almost certain 
to present formidable obstacles for the regenera- 
tion of a market-directed, private enterprise 
System: SAgri cultural Wiarreting elroy did Dune 
utility regulation are already near the point of no 
return. Other governmental agencies which assess 
economic performance in terms of cost justification 
criteria - of which we have currently a number of 
extreme examples, some of which enjoy considerable 
public support - are contributing to the _ steady 
erosion of the market- oriented sector. To prevent 
further erosion, and, if possible, to reverse the 
trend, is a redoubtable task for the combines 
ad tise Cate On. 


Finally, and by way of digression, we refer to 
a proposal, that has received some attention in the 
United States,* which involves the use of a cost- 
justification approach to the assessment of preda- 
tory pricing situations. The substance of the 
Areeda-Turner proposal is that if a monopolist's 
Pricing to a market. live WoC «tle. was. 2) MonODG ing 
power" results in "a price below reasonably anti- 
Cipated average variable cost" (it) "should be 
conclusively presumed unlawful". The discussion 
in the article makes it clear that the cost concept 
employed is short-run in nature. 


* Phillip Areeda and Donald F. Turner, "Predatory 
Pricing and Related Practices Under Section 2 of 
the Sherman Act", Harvard Law Review, Vol. 88, 
Dp. 697/50 
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OnatLhessr Lace; sthiSeis. Bane sattractive..route 
Out Of,the... morass...thatk, ~so.,.frequently.. surrounds 
cases of predatory pricing. POY MaseDUnDer OL 
reasons we find the proposal undesirable and _ pro- 
bably unworkable. First, because of its short-run 
basis, the price concept is based on current 
ACCOMMEINGe dabdyeaands at. 2S,,therefore, static . and 
retrospective in effect. As we have argued else- 
where in this report, we prefer the long-run mar- 
ginal or long-run average cost approach because of 
its fundamental anticipatory bias, thus making it 
possible to make allowance for planned changes in 
Seale;mine technology, Of.1in organs zationgl methods. 
This consideration we regard as decisive in rejec- 
ting the Areeda-Turner proposal.* 


* cCf., The following statement by the Committee on 
Price Determination: 


"A decision with respect to price structures 
applies to a future period; the costs signi- 
ficant to this price decision are not those 


whiehsprevaided,in.,the .past...% Nor are 
costs based upon engineering or technologi- 
cal standards decisive for pricing. The 


Significant costs, rather, are those which 
may be expected to prevail in the period for 
which prices are being considered. In the 
preparation of costs for pricing decisions, 
standard costs or those of the past period 
may be taken as a starting point and modi- 
fied in view of probable changes in factor 
prices, technical efficiencies, and condi- 
Tons. Of ODT at.Lon...- (Cost Behaviour and 
Pie Ces PO ACA tsa cue) 


(Footnote continued at bottom of next page.) 
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Second, Areeda and Turner state that the 
relevant cost concept for their analysis would be 
Marginal’ cost, but-“"recognizaing> that marginal “cost 
data are typically unavailable", adopt the average 
variable cost measure as the closest available sub- 
stitute, Thevdifficulty ‘wlth this -decirston Gis thac 
it is based on cost measures as set out in economic 
texts; in fact, marginal cost as employed in busi- 
ness decision-making is something different from 
the formal definition, and this makes the  substi- 
tution of the average variable cost measure for 
marginal cost as the "test" of predatory pricing 
open to serious question. 


Some of the differences between the "real" and 
the text-book concepts of marginal cost are well 
set out in the following statement by Clemens: 


"Marginal cost is something more than its 
ascertainable and measureable elements. 
Risk and the additional cost of manage- 
ment, both of which are substantial, are 
marginal costs. Conceivably marginal 
cost must’ > anc lude “la Viceweasn minimum 
amount which the businessman considers 


* Cf., also Rowley's comment on the change in the 
pricing system ae pared by the British Iron and 
Steel Board: 


"The Board decided that its pricing 
system should be designed to encourage 
Capital development in the steel industry. 
To this end, prices should take account of 
the operating and capital costs of hypo- 
thetical new plants, incorporating the most 
modern new techniques and operating at a 
high level of efficiency." (C.K. Rowley, 
The British Monopolies Commission, (London, 
LUGO) ee Demo l 
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necessary profit. When he says that the 
profit on a certain additional piece of 
business is 'not worth his time and 
trouble', he is giving expression to a 
very real concept of marginal cost. The 
writer also agrees with Professor 
Machlup's position that too rigid a defi- 
nitiensofamarginabicost aawouwldettrap© its 
users into unrealistic and untenable 
posi tionsat’* 


Third, since average variable cost aS a per- 
centage of total cost can vary greatly depending on 
the extent of capital intensity characterizing the 
different industries, different tests of predation 
would be employed. In industries where average 
variable costs constitute a very small proportion 
G@ercotal Costs, Only ‘ao major price cut. would push 
the monopolist into unlawful behaviour. It cannot 
be assumed that the destruction of capital values 
involved before that point was reached would be a 
matter of indifference for public policy. On the 
other hand, where average costs account for a very 
high proportion of total costs - as, say, in meat 
packing — Jonly “a «slight price «reduction would 
Eeragqgemea CONnviction fOr oredatlory  sorlcing: The 
prices srigrarty “that such a result might well 
engender would not necessarily be in the public 
interest. 


Concluding Comment 


On the whole, we conclude that a short-run 
cost justification approach to price determination, 
whether adopted by private groups independently or 
Wetheenessance tom Of public authority, S49 “aninical 
to the operation of a market system and, in a 
broader sense, is inconsistent with the operation 
of a dynamic, flexible economy. Not only does it 


Pe Temensy) OD. (Clie, Dao. 
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lend support to established cost-price relation- 
ships but it tends to pass on in pre-ordained 
fashion any cost increases instead of having the 
shifting stresses of the market bring pressure to 
bear to modify such increases. The short-run cost- 
justification approach weakens the forces working 
for the introduction of new technology and new 
forms of business organization; it weakens the role 
of prices and profit in allocating resources and 
places the emphasis on direct intervention to shift 
resources. By insulating substantial sectors of 
the economy from market pressures, it concentrates 
the burden of adjustment arising from economic 
change - and change does still go on in _ = some 
sectors of the economy and in some areas of the 
world - on the remaining shrinking area of the 
economy occupied by the market-oriented industries. 
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IV - le A SPECIALIZED ADJUDICATING BODY 


Aw» -General Considerations 


Three basic and unavoidably related issues 
must be resolved in deciding how to implement 
policies such as have been recommended in this 
report. Those issues have been discussed vigour- 
ously in Canada in connection with the proposals 
for new legislation put forward since the release 
otenihne. Econonich. Council! sj-dnterim Report on 
Competition Policy. They have to do with the 
degree of specificity of the standards and criteria 
set out in the statute, the types of evidence and 
judgements required to apply the standards and 
criteria, and the character of the decision-making 
body. 


We have given these interdependent questions 
very careful attention, and believe that the struc- 
ture of decision-making powers proposed in this 
section of the report guarantees fair adjudication, 
minimizes the extent to which private initiative 
might be frustrated either by the law's delay or by 
"bureaucratic red tape", and strikes the best 
balance between dispersing the power of economic 
decision-making under the statute and the need for 
consistently perceptive decisions. 


This report sets out the policy we believe 
will maximize the long-run flexibility and effec- 
tiveness of the Canadian economy. We have also 
formulated principles, standards or criteria for 
general application, in as precise a form as we are 
able without being unrealistic, that can be applied 
to arrive at reasonable decisions in specific situ- 
ations. All of this, however, depends critically 
upon the existence of a decision-making authority 
capable of dealing perceptively and impartially on 
a case-by-case basis with the complex questions of 
fact and remedy that will frequently require 
analysis and prescription. 


mane os tie 


More generally, the principles and criteria 
for decisions are such that a wide range of evi- 
dence may be relevant to the issues presented, and 
an adjudicating body is required that accommodates 
the sometimes conflicting procedural objectives of 
efficiency (i.e. speed, accuracy, low cost, author- 
ity and finality) and fairness (i.e. adaptability, 
Simplicity, informa las Lmpart Lalas y and 
principles of natural justice). 


The policy framework we have recommended can- 
not in our view be most effectively or adequately 
implemented by the structure of adjudicative powers 
currently existing under the Combines Investigation 
Act. eOunoproposaleasythat thecourts = should’¥ con— 
tinue: tosplay®a vitaly role but that“‘the’ powers?’™to 
make binding substantive decisions recently given 
to the Restrictive Trade Practices Commission, as 
well as adjudicative power respecting mergers, 
misuses of market power, price discrimination and 
rationalization, specialization and export agree- 
ments, Should be placed in the hands of a new body 
and that the Restrictive Trade Practices Commission 
should cease to exist. 


The case for placing these additional powers 
in the hands of a specialized adjudicator is very 
strong. Canada simply cannot afford not to make 
every reasonable effort to maximize the inherent 
capacity of its economy to adapt and transform 
itself, spontaneously and without government inter- 
vention, in response to natural market signals. As 
has been stressed above in this report the long 
range implications of any alternative, both to the 
business community and to the consumer as such, are 
not entirely clear but the resulting waste, frus- 
tration and growing general dissatisfaction would 
gradually; inbvableprobabirlity, ,®léead*°te+Asolutvons 
not compatible with at least the basic economic 
goals of public policy as we perceive them. 
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If Parliament were to enact the proposals in 
this report it would be enacting a policy in con- 
Siderably more articulate terms than is currently 
done by the Combines Investigation Act. We also 
doubt that a policy designed for general applica- 
tion to all trade and commerce in Canada for the 
foreseeable future could be made more specific than 
we propose without too great a sacrifice in its 
scope and effect. Canada cannot afford even the 
few per se, limitist rules applied in the United 
States; more refined decisions are required that 
respond more fully to the facts of each case and to 
the requirements of the Canadian economy. 


We are keenly aware of the many reasons’ that 
lead some people to advocate more specific statu- 
tory criteria than we have found it realistic to 
adopt, and that lead them also to advocate leaving 
all decisions affecting the rights of persons up to 
the courts. A comprehensive set of rules capable 
of more or less mechanical application holds 
Obvious attraction and may be feasible, or 
required, for matters such as criminal liability 
where the goals of public policy tend to be more 
immediate. But insofar as such laws would be 
patently inadequate to achieve broader long-range 
goals we should obviously not rely on them to do 
so, no more than criminal sentences can be imposed 
without regard to the sometimes complex require- 
ments of the individual case. Predictability is 
not the paramount, let alone the sole, concern of 
the law. In matters of public policy one cannot 
afford not to be effective, and mechanical codes of 
legal rules regulating market economies are as 
inadequate as mechanical models of economic 
behaviour, structure or performance. 


One of the general criticisms levied at Bill 
C-256 and subsequent proposals was that they were 
not specific enough. (They were also criticized 
for being too detailed and categoric in some 
respects, leaving no room for exceptional cases.) 
The view has been expressed that unless the 
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governing standards and criteria are set out with a 
high degree of specificity and predictability in 
the statute, Parliament is abdicating its responsi- 
bility to make policy and is forcing «"non=-justici- 
able" issues upon the courts. Whether a matter is 
felt to be justiciable or not comes down to_ what 
one perceives to be an acceptable role for the 
judiciary in our general system of government. Et 
is a matter of degree, and the concern is that if 
the courts are required to make decisions that 
require judges in effect to express subjective 
opinions on broad economic or political matters 
they will thus become involved in controversy. This 
in turn is felt to undermine the respect for 
judicial impartiality and the general prestige of 
the Saidi ciary=cto. .<the!l <soveralis .detrviment.orot acs 
effectiveness as a governing institution. 


Given any degree of generality in any rule, 
and the need for a person to make an authoritative 
judgement as to whether and how it applies to a 
given set of facts, it can of course be said in a 
broad sense that that person is making "policy", 
whether he is a judge of a superior court or anyone 
else. But it is clearly impossible to remove all 
scope for this type of judgement, or choice, and a 
good deal of it takes place daily in our courts, 
particularly at the appellate levels. Where room 
for judgement is left there is both room for honest 
disagreement and room for uninformed or bad judge- 
ment as well as for good judgement. 


The degree of generality with which statutory 
standards are expressed can, in some cases, reflect 
upon the willingness of the legislators to come to 
grips with their policy-making function. Since its 
inception, however, competition policy has been one 
of those subjects where general statutory standards 
constitute intelligent and responsible policy 
making. Highly specific standards amenable to more 
or less mechanical application would, at least for 
an economy like Canada's, inevitably prevent both 
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more and less than they should. Also, as ae dis- 
tinguished American antitrust counsel and _ scholar 
commented recently, "the quest for certainty inevi- 
tably leads to rigid rules which are not responsive 
to social and economic change."* 


FE wOUldonot <concernsns.trom-ac justactabadity 
point of view to have the regular courts apply the 
general standards we have proposed; we are more 
concerned with the effectiveness of such an alloca- 
tion in view of the general lack of familiarity 
with the subject matter on the part of many judges, 
the degree of their consequent willingness’ and 
ability to come to grips with the necessary types 
of evidence and issues, and with the relatively 
slow speed and high cost of proceedings in the 
Trequnarscourts<ag «Thisau:senoteioreccoursejas tos .deny 
that some judges have performed in an entirely 
commendable way under the existing legislation. 
Indeed, if our recommendations are implemented we 
Wibiicontinuerto relysuponythe -courts:iforbhocriminal 
prosecutions and civil damage actions as well as 
forsindic#al «review. hited is). simplyesthat ponsethe 
whole a specialized adjudicating body would be in a 
better position than the regular judiciary to make 
the judgements required under the laws we propose. 
In the words of Lord Diplock, once a member of the 
Restrictive Practices Court in the United Kingdom, 
"Judges are not economists and the judicial process 
is not suited to determining where the balance of 
economic advantage lies."** 


*WuMs Ltonke Handiergomé Theses, Inevitability, of Risk 
Pakpngs thnouAntherustie o(f975)6 95 Georgia. Law 
Review 743, 745. 


** Foreword to J.P. Cunningham, The Fair Trading 
Act. 1973 (LondengealIZ4i7 Do va-~ 
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On the other hand, if and to the extent that 
the power to make difficult judgements is proposed 
to be given to some body other than an established 
superior court, some critics argue that "discre- 
tionary" power is being given to a body not subject 
to “the rule of law". Those criticisms relate to 
the same degree of generality with which the statu- 
tory tests are formulated as gives rise to _ the 


justiciability issue. They also relate to the 
effectiveness of legal safeguards against arbi- 
trary, unsupported, or unreasoned decisions. We 


venture no comment as to whether or not those 
criticisms were deserved by the proposals at which 
they were levied in the discussion in Canada over 
the last few years. We do, however, subscribe fully 
to the underlying concerns of the critics and have 
given effect to those values so far as can be done 
within an acceptable framework for economically 
realistic decisions. 


Adjudications in most areas of law, including 
laws relating to market economies, result from a 
reasoning process that is based on an underlying 
objective, hypothesis or philosophy about what one 
is trying to protect or achieve. Whether or not 
the major premises underlying the reasoning are 
discussed openly, or they are merely articulated or 
their presence even acknowledged, their existence 
and guiding effect is an unavoidable feature of the 
decision. We believe it will be useful to express, 
in the form of legislative objectives, basic policy 
directions the decision maker should consider in 
making its decisions. These express legislative 
Objectives will limit and direct the power of the 
decision maker in a general but fundamental way.* 


* A proposed draft of guiding objectives is set 
Out at pages 41-42 of this Report. 
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In addition to the necessary generality of the 
statutory standards, the complexity of the issues 
of fact and the evidence must be considered. An 
appropriate definition of the market, for example, 
is fundamental to an assessment of the market 
effects of a practice, and it can be a very fine 
question where, for example again, multi-product 
enterprises or technologically dynamic sectors of 
the economy are involved. The evidence on market 
definition, on the market effects of practices and 
on any relevant economies can range through histor- 
ical and statistical trends, marketing practices, 
sources, of supply, production processes, patent 


pocttotios ,..and..cost, figures. A keen sense of 
relevance and informed judgement is required to 
sift the evidence and put it in perspective. The 


difficult issues of fact are not of the historic 
variety typically presented to courts, but are more 
in the nature of future prediction or economic 
forecast. Hypotheses about the future behaviour of 
businesses, industries and markets may be required 
that might properly differ from case to case. The 
use of precedent becomes somewhat more sophisti- 
cated than in usual court proceedings because 
industry comparisons are difficult to make and sit- 
uations change over time. Only the overall policy 
objectives remain constant. 


The process of subjecting facts to laws fre- 
quently involves, as here, both legislative action 
and case-by-case decisions. No one disputes that 
statutes should be conceived and framed only in the 
light of all relevant knowledge including that 
produced by the appropriate social sciences. It 
follows that insofar as it is unwise for Parliament 
to legislate precise criteria amenable to more or 
less mechanical application, the institutions that 
mustiomakerortthe osomehimesondatfiacult! case-by-case 
decisions should have the capacity to utilize the 
relevant knowledge and also to take due account of 
whatever imperfections may exist in it so far as 
each particular case is concerned. 
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It is a complex, mobile and expanding body of 
knowledge and the best possible judgements merely 
stand the best chance of being right. They must of 
course be made as the need arises, but rigidities 
in decision making, resulting from ingrained 
personal convictions not open to reconsideration or 
qualification even in the light of further know- 
ledge, must be guarded against as much as rigidi- 
ties in the economy itself. In short, we must have 
a decision-making body capable of utilizing the 
available knowledge and at the same time of asses- 
Sing the limitations of that knowledge when it is 
invoked in support of an attempt to curtail parti- 
cular business activities. 


For combines matters in Canada an indispens- 
able element of this institutional capacity is the 
ability of the decision-maker to make informed and 
experienced assessments of the complex evidence and 
questions of fact that will be presented to them. 
We believe this important public need will be met 
to the highest attainable degree if the assessments 
and decisions are made, at least in large part, by 
persons qualified by their experience in or know- 
ledge of the general subject matter. 


Over the last thirty years the United Kingdom 
has wrestled with the question of the form of the 
adjudicating authority to which matters of economic 
and business judgement, such as characterize this 
field, should be submitted for decision. The atti- 
tude of British industry is particularly instruc- 
tive. In 1948, the Monopolies and Restrictive 
Practices Commission was established to investigate 
and='report Sto then’ Board: of ifrades ont? matters 
referred! tooite byerthes Board! of) Tradex The public 
interest criteria formulated KO. guide the 
Commission in its assessment were so general and of 
such a variety that, in effect, little guidance was 
given. The Board of Trade possessed certain reme- 
dial powers. Within a short time a belief deve- 
loped that the Commission investigations took too 
long, were too inquisitorial in nature, and were 
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too much influenced by academic theories rather 
than business experience. Further, too much uncon- 
trolled remedial power was felt by some to be left 
in the hands of government bureaucrats. iy S L956 
Parliament, responding to the views of industry 
that greater speed, consistency of standards, 
demonstrated impartiality and decisions based on 
the evidence presented in each case, were required, 
established the Restrictive Practices Court to 
exercise jurisdiction over restrictive agreements, 
which was transferred from the Commission. a 
Restrictive Practices Court is headed by superior 
court judges but “also +‘has® lay - members who are 
"Qualified by virtue of their knowledge of or 
experience in industry, commerce or public 
affairs". 


Since shortly after establishment of the 
Court, however, British industry has increasingly 
complained of overly rigid interpretations of the 
legislation, the imposition of unrealistic condi- 
tions on agreements, and hearing processes that are 
too slow and costly and too much characterized by 
technical procedural wrangles that are inappro- 
priate for complex economic problems. From the 
businessman's point of view at least, the Court's 
decisions proved to be no more predictable than the 
reports of the Monopolies Commission. In 1971 the 
Confederation of British Industry called for an end 
to the Restrictive Practices Court and a return to 
the Monopolies Commission. It also urged that the 
Commission be reconstituted to ensure business 
experience on it, and that procedures be instituted 
to ensure each person the opportunity to know and 
confront the allegations and evidence against him.* 


* For further elaboration of the C.B.I. prefer- 
ences see J.A. Farmer, Tribunals and Government 
(London Y +199-4)"-at ppv Si32" 
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The need to legislate effectively for a modern 
and complex society such as ours has, for purely 
functional reasons, led to a growth in the number 
and variety of specialized adjudicating bodies out- 
side the regular courts. In each of the important 
fields of energy, transportation, labour relations, 
communications and land use control, for example, 
we have become accustomed to public policies stated 
in very general terms indeed, being applied by 
specialized decision-makers. The desired expertise 
for analysis and judgments is outside the range of 
usual personal or judicial experience, and develops 
or results only from years of understood business 
experience or learning; it rarely, if ever, results 
from a few hours of evidence and argument, even to 
an able mind. Development and maintenance of exper- 
tise is, moreover, a continuous and cumulative 
process. 


There are ways of course of ensuring that 
decision-making processes in these specialized 
bodies are fair, and we deal with this matter below 
in this section of the report. But the specializa- 
tion of the decision-maker himself adds an element 
of fairness, for he is not as dependent as he might 
otherwise be upon the parties, with their own dif- 
fering resources, experts and degrees of experi- 
ence, for his understanding of the basic conceptual 
framework within which to appraise the specific 
fact situation at hand. There is also a greater 
likelihood of underlying consistency in the deci- 
sions. 


We have concluded that while a specialized 
adjudicating body is required to administer new 
laws relating to mergers, misuses of market power, 
price discrimination and rationalization, speciali- 
zation and export agreements, the Restrictive Trade 
Practices Commission is not the appropriate agency. 
We considered the possibility of a second agency in 
addition to the Restrictive Trade Practices 
Commission but concluded it was preferable to ter- 
Minate the existing Commission, discontinuing some 
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Of its functions and transferring the others to the 
regular judicial institutions and the new adjudi- 
cating body. In addition to a general reluctance 
to proliferate public agencies, there is a func- 
tional overlap between the new jurisdiction given 
to the Restrictive Trade Practices Commission in 
1975 and the powers we propose be given to a 
specialized adjudicator, particularly with respect 
to misuses of market power, so it is deSirable to 
locate the jurisdiction in the same body. 


Why not simply add to and subtract from the 
powers of the existing Commission, instead of 
replacing it entirely? The basic reason is’ that 
the Commission was not originally created or struc- 
tured to make binding determinations of rights and 
Obligations. It received this power for the first 
time in 1975. We propose such a reorientation of 
the overall role of the agency that it would be 
preferable, in our view, to start afresh. We pro- 
pose termination of the two basic historic func- 
tions of the Commission, namely its role as an 
intermediate hearing body between investigation and 
criminal prosecution and its role in general or 
research inquiries, and the transfer to the regular 
judicial institutions of the third historic func- 
tion, that of supervising the use by the Director 
of Investigation and Research of his compulsory 
investigative powers under sections 9, 10, 12(1) 
and 17(1) of the Act. In view of the important new 
substantive civil jurisdiction to make binding 
orders conferred by the 1975 amendments, which we 
propose be extended significantly, we believe it is 
essential to disassociate the specialized adjudi- 
cator as much as possible from the departmental 
policing and policy making functions. Every reason- 
able step should be taken to ensure both the fact 
and the appearance of an independent and impartial 
adjudicator. 


The Commission's role under the existing Act 
to function as an intermediate hearing body between 
the Director's decision that an offence has _ been 
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committed and any decision to prosecute has not, in 
our view, been an entirely successful experiment. 
We believe this is at least partially attributable 
to the types of functions the Commission has_ been 
required to perform, and to the complete lack of 
statutory guidance as to the nature of the "public 
interest" against which section 19(2) requires the 
Commission to appraise the effect of arrangements 
and practices. Perhaps not surprisingly, many of 
the Commission's reports have tended to emphasize 
legal analysis more than economic analysis, due in 
part at least to its obligation under section 19 (3) 
to draw conclusions as to legalities, and to that 
extent the Commission has functioned largely as a 
powerless appellate body reviewing the Director's 
own legal conclusions without bringing a different 
or, necessarily, a more expert perspective to bear 
upon the facts. This does not appear to be what 
the MacQuarrie Committee intended to happen in the 
establishment of the Commission. 


In addition, the Commission's intermediate 
hearing role, with the obligation to write a report 
for publication, adds Significantly to the already 
extensive delays in proceeding with cases. Some of 
the delay is inevitable but in part it results from 
the limited capacity inherent in the small member- 
ship of the Commission. 


The Director has a large professional staff 
which presumably appraises "the effect on the 
public interest" of the practices involved as part 
ef hisssettings<of priorities for hablocatbion efoethe 
enforcement budget, and this together with the 
delays and use of additional resources resulting 
from Commission involvement appears to be the pri- 
mary reason why, in recent years, the Director has 
been increasingly by-passing the Commission, even 
for cases not subject to a six-month limitation 
period, and submitting his evidence directly to the 
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Attorney-General of Canada under section 15.* This 
incidentally also eliminates what may in fact be 
the major benefit of Commission hearings, namely, a 
pre-trial discovery by accused persons of the case 
against them as disclosed ina formal statement of 
evidence and by witnesses at the hearings. The 
costs of Commission involvement cannot, however, be 
justified by this feature alone. 


Nor can Commission involvement be justified on 
the basis that the influence of its report is 
necessary to persuade other government agencies 
that remedies other than criminal prosecution are 
required in some cases, or to force the hand of the 
Attorney-General by publishing the results of an 
investigation that would otherwise remain confi- 
dential, or by endorsing a recommendation of the 
Director in cases of alleged criminal activity 
where other government agencies have been involved 
in a peripheral way. 


The underlying problem giving rise to 
Commission involvement in the criminal enforcement 
process has been that the Combines Investigation 
Act applies criminal law controls to types of acti- 
vity that are not appropriate subjects for criminal 
law. Criminal law, its procedures and its remedies 
cannot be made realistic for mergers, for many 
types of exercises of market powers, or for many 
types of oligopolistic behaviour, but in an effort 
to help criminal controls work Parliament framed 
the legislation with a degree of generality quite 
foreign to basic criminal law principles, seeking 
to have a critical part of the assessment performed 
by the Commission although without giving it any 
guidance as to the nature of the public interest. 


* The Director set out the considerations he takes 
into-account hinymakiang this: decision--in -- Report 
of the Director of Investigation and Research 
rorm*the-vear ended” March 319702075 Slat pe 2i. 
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The Commission's role in general or research 
inguiries should be terminated for two reasons. 
First, the research function can and should be per- 
formed entirely within the Bureau of Competition 
Policy. The Bureau has a large professional staff, 
whereas the Commission has none and must rely 
entirely on the personal expertise of the commis- 
sioners. The benefits of Commission involvement 
have been to provide an opportunity for industry to 
reply to the Bureau's work, which we suggest below 
be handled in another way, and to bring the per- 
sonal judgement and prestige of the commissioners 
to bear on the research, which should not be 
necessary if the research is properly done in the 
first place. We recommend that the research as 
done by the Bureau stand or fall on its own. 


The second reason, and probably the more 
important one, is the interest in having the adju- 
dicating body, which is charged with making deci- 
Sions on the basis of evidence before it, com- 
pletely divorced from general research and policy 
making. This separation of the research function 
from the. .adjudicating “function ~ 1s’ important sso 
public confidence in the independence and impar- 
tiality of the adjudicating body. 


The third historic function of the Restrictive 
Trade Practices Commission, that of supervising the 
use of compulsory investigative powers by the 
Director of Investigation and Research under sec- 
trons. 9. 00, '2(1). and’ 17 (i) --7s*-an-amportant-Lune— 
tion that should, we propose, be transferred to the 
normal judicial institutions. We do not feel as 
strongly about removing this third function from 
the Board as we do about the first two, and it may 
be felt that for considerations of convenience and 
expertise the supervisory responsibility and power 
should be left with the chairman of the Board or 
another member designated by him, but on balancee 
we favour removing it from the’ Board. Compulsory 
investigative powers may be used in connection with 
matters that eventually will come before the Board 
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for decision, and continuation of the existing res- 
ponsibility in the Commission or the Board appears 
difficult to justify as an exception to the general 
principle of separation. It would create an 
unnecessary potential for unfairness or a_ feeling 
of unfairness. 


With the disappearance of the three historic 
functions performed by the Commission, and in view 
of the new responsibilities to exercise important 
powers of adjudication and impose civil remedies, 
we are firmly of the view that the Restrictive 
Trade Practices Commission should be discontinued. 
It is fundamentally important both that the adjudi- 
cation body be completely divorced from broad 
policyenmaking:! and. from “concepts ®o0fy-cramé’> and 
criminal enforcement, and that the public see it 
as such. Its entire orientation would and _= should 
be different from that of the Commission in the 
past. Instead of being involved with concepts of 
criminal responsibility, its sole concern should be 
to implement the objectives of a market economy 
specified in the legislation. Even the adjudica- 
tion powers given to the Commission by the 1975 
amendments should be exercised against the newly 
formulated principles, standards and criteria we 
recommend in this report. We believe it to be 
important to the public «regard with « .which>/-the 
specialized adjudicative body is held that it not 
be associated with the past functions and responsi- 
bilities of the Restrictive Trade Practices 
Commission. 


B. The Board: Powers and Safeguards 


(1) Composition. We envisage replacing the 
Commission with a specialized adjudicative body 
constHetukediacita: Superlonrcourt O£ record,“ that for 
the sake of convenience in this report we have 
called the "National Markets Board", composed of a 
Superior court judge of some years judicial experi- 
ence as full-time chairman, a minimum number of 
four additional full-time members on terms not 
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exceeding ten years in duration, and a minimum 
number of four part-time members on terms not 
exceeding three years. Each member would be eligi- 
ble for reappointment at the end of his term. All 
members should be Canadian citizens ordinarily 
resident in Canada. They should be persons with 
broad experience, and they should come from a 
diversity of backgrounds. At the very least, the 
members between them should have broad experience 
and expertise in large and small business, econo- 
mics, law and public affairs. The majority of both 
the full-time and part-time members should have had 
extensive private sector experience (as distin- 
guished from, though perhaps in addition to, civil 
service or university experience). They would each, 
of course, be expected to act impartially and in no 
sense aS a representative or advocate of any 
particular interest. 


The type of Board we envisage can be described 
in part by a statement made about the Monopolies 
Commission in the United Kingdom in 1969 by Anthony 
Crosland, President of the Board of Trade. After 
stressing the complexity and variety of issues with 
which the Commission had to deal, and the under- 
standing and judgement required to find the facts, 
perform the analysis and make the assessment, he 
said: 


"A great deal hangs on their decisions, 
which can affect the efficiency of 
British commerce and industry for years 
to” come. “ Tiredard 1b as  Witally, imper= 
tant that the members of the Commission 
should be people of great ability and 
dastanctionsos=iine induspery? commerce, 
finance, law, academic life, public’ ser- 
vice - who can focus on these problems a 
wealth of combined experience." 
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Lay members on both the Restrictive Practices Court 
and the Monopolies Commission in the United Kingdom 
have been distinguished individuals and have earned 
uniform and widespread respect (as indicated) for 
the quality of their contribution. 


It is almost trite that on specialized sub- 
jects good experts are better than courts but bad 
experts can be much worse. We should stress’ that 
we place more faith in experience and informed 
common sense than in cloistered "expertise". The 
responsibilities we propose for the Board are 
formidable but we are confident that if the matter 
of appointments to the Board is treated as seri- 
ously by the government as are appointments’ to 
judicial office, we will have a Board capable of 
making perceptive and realistic decisions and 
making the statute work to the long-run benefit of 
the country. If, however, the government in making 
the appointments were to be influenced by any 
grounds other than personal qualifications for the 
job, the results could be considerably more dama- 
ging than leaving the law as it is. 


The importance of this recommendation cannot 
be overstated. It is the crux of our _ proposals 
concerning administration and adjudication and is 
central to the success of most of the substantive 
proposals. The government does not enjoy an alto- 
gether distinguished reputation for its appoint- 
ments to boards and commissions in the past, and it 
is this fact that underlies a degree of public 
unease about a specialized adjudicating body in the 
field of competition policy. Bytpcontrast ,erthe 
government's record and reputation for judicial 
appointments is excellent and we believe that if 
the Board's functions are treated with the same 
respect in making appointments, and if the scales 
of remuneration are comparable, it will result ina 
Board that will deserve and enjoy general public 
confidence. 
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We envisage the Board functioning with physi- 
Calvtiacilities ,»cleri calle suppeLct*-andwsoor On that 
reflect the significance of its responsibilities. 
The prestige and contribution of the Board will, 
however, within a fairly short time, be determined 
by its performance record in the use of its powers. 
Our: proposals*concerning the composition of the 
Board*£0O1 low! from the needstors it} vosect Sarelyoangd 
expeditiously, and to make decisions that are eco- 
nomically perceptive and commercially realistic. 


It is largely a matter of indifference whether 
an adjudicating body such as we propose is entitled 
atweouris "OLLI e not. In the United Kingdom the 
Restrictive Practices "Court", for example, has lay 
members, must weigh all the evidence in light of 


the special knowledge and experience OF the 
appointed members, and can be challenged in the 
regular courts only on questions of law. What is 


crucial is that the adjudicating body have juris- 
diction to make binding orders, following a hearing 
governed by principles of natural justice, and not 
be influenced by or subject to ministerial or other 
governmental influence or direction. Pe? nus t= *be 
independent. However, in view of the gqualifica- 
tions of its members, the nature of its jurisdic- 
tion and its power (which we propose below) to 
admit evidence that might not be admissible by the 
common law rules of evidence, it seems more in 
accordy with? Canadian practice: nets hCovecal?l Meee 
Pcourt™. 


The matter of a quorum for Board hearings and 
decisions has given us some concern. It is impor- 
tant to avoid the risk of bad decisions resulting 


* For example, as is the case with an increasing 
number of superior court judges, Board members 
may find it useful to have the assistance of 
capable recent university graduates for a year 
or so rollowing qraduation. 
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from the views of one person with only ae limited 
type of expertise, and it is also desirable to 
avoid needless dissipation of Board resources by 
having panels that are unnecessarily large for the 
more straightforward matters. We have concluded 
that a minimum quorum of three, including at least 
one full-time member, should be required for all 
hearings and decisions. We considered, and re- 
jected, the idea that if, after a hearing, a panel 
of three were unable to reach a unanimous’ conclu- 
Sion, the evidence should then be read by two addi- 
tional members and a decision made by five members. 
Instead, we recommend that the Board, either on 
application or on itS Own motion, be permitted to 
enlarge panels to any number of members for the 
hearingi fof many pantiiculanes matter. This would 
ensure that important cases, including those that 
raise new types of questions for the first time, 
receive proper and thorough consideration. For 
exanpie; mite aneayi seber thet | Alor qomatbberss: lnvebving 
mergers, misuses of market power or rationalization 
proposals, or where particularly severe remedies 
are requested, panels of five or even more members 
would be thought desirable. 


It is hoped that the number of members, the 
mix of their backgrounds and perspectives, the 
provisions relating to gquorums, and the possibility 
of a regular change in the membership will prevent 
balkanization of any ingrained convictions ae 
abberational views that might otherwise become 
established with a more centralized power. 
Changing panels with differing perspectives or 
backgrounds on each panel would achieve a certain 
amount of the dispersion of personal power that 
currently! mesults from: use, ofsthermregularexcourts. 


By setting minimum numbers of members rather 
than maximum numbers it is hoped that cases can be 
dealt with thoroughly without any significant back- 
bogubulldang upioe Shortaherm [Pilexiiidity eantithis 
respect, which may also be necessary to handle 
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expedited matters such as advance clearances, pro- 
posed below, would be provided by the ability to 
add part-time members. 


The terms of the members should be staggered 
to avoid disruptive turnovers in the membership as 
a whole. This could be accomplished by varying the 
terms of the initial appointments. 


We considered the additional possibility of 
providing for ad hoc members to sit only for the 
purposes of a particular case. This was because of 
a concern that has been expressed by some business- 
men that certain industries are so complex that a 
matter involving such an industry might not be 
fully understood by a Board panel, even with the 
help of expert witnesses, unless a specially know- 
ledgeable person were appointed. We have no 
serious objection to such a proposal but we do not 
recommend it because we believe the concern is 
Overstated. In any other type of dispute, and 
apart from commercial arbitration, such a company 
Or individual would be before a single judge in the 
regular courts. Also, the Chairman of the Board 
could take factors such as_ special knowledge 
requirements into account in composing panels and 
assigning cases to them. Part-time members, too, 
mean that a wider range of expertise can exist 
within the Board. If provision were to be made for 
ad hoc Board members, particular attention would 
have to be paid to the selection process. 


(2) Functions and Powers. As has been indi- 
cated, the Board would have substantive civil jur- 
isdiction relating to mergers, misuses of market 
power, price discrimination, and rationalization, 
specialization and export proposals, in addition to 
the decision-making jurisdiction given to the 
Commission by the 1975 amendments. 


It is fundamental that persons with these 
powers exercise them in complete independence and 
on the basis of evidence submitted to them by the 
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parties as assessed in the light of their own 
general experience and knowledge. The specialized 
body we propose is a substitute for the regular 
COurts: andeev1s snot Ya = requlatory!’ agency. En?” the 
American tradition of having legislative, adjudica- 
tive and executive functions rolled into one and 
the same body such as is the case, for example, 
with the Federal Trade Commission. Accordingly, we 
propose that the Board not have the power to ini- 
tiate proceedings, have no capacity or responsi- 
bility for general research into economic matters 
or types of practices, not engage in general rule- 
making and be completely removed from the criminal 
law functions performed by the Bureau of Competi- 
PyonmPolicywrand ylhemcourts, 


Some specialized agencies, such as the pro- 
Vincial and national energy boards, have power to 
initiate proceedings on their own motion but we do 
not believe such a power is appropriate for the 
the Board we propose. The Bureau of Competition 
Policy will have the primary responsibility to ini- 
tiate proceedings, which is a natural adjunct to 
its receipt of complaints and its professional 
Capacity for research, investigation and assess- 
ment 


We have given careful consideration to the 
types of orders the Board should be empowered to 
make and have concluded that, subject to limita- 
tions set out below, it should have the power given 
to the Restrictive Trade Practices Commission by 
the 1975 amendments with respect to excluSive 
dealing and tied selling, namely, power to make an 
order prohibiting the continuation of an existing 
practice "and containing any other requirement 
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that, “iniits* opinirvon, isinecessarnaretomovercome) Eitie 
effects thereof in the market or to restore or 
stimulate competition in the market".* 


This? Lisa broad:poweres LE tisisimpentankwnithad 
as far as reasonably possible the Board confine 
LESebE to . saying ono Stoo “business proposals: Gok 
activities, and avoid giving detailed direction as 
to how the persons before it ought to conduct their 
business affairs in the future. Market economies 
cannot be fine-tuned, and Board members should have 
a healthy scepticism about the desirability of 
their making detailed decisions that hamstring 
management options. It would, for example, be most 
undesirable for the Board to specify lines of busi- 
ness a company could and could not enter, or its 
PRAces Pp profit sions costs qterthem.: ldiimec] ywror mibDy 
Specifying any limiting formulae «for calculation: 
These types of order would be completely antithetic 
to the Board's function and purpose, and would 
amount “tormits “operating like’ Viasmtbplatye regulator 
without even at the same time protecting the enter- 
prise against losses. It would, however, be a very 
differentsand <propérs thingm@ifomm the: Boandpestor 
example, to prohibit a firm or group of firms from 
quoting a delivered price without also quoting an 
f.o.b. price, assuming a situation where that might 
be effective. 


It may well be that in a given situation the 
Board ‘maya tdecridew that a= proh ibitrvonytorder zntoxr 
approvahcofiwa> rabronabuzatrony) specrakiizationg on 
export agreement, should be made conditionally. 
For example, a proposed merger might be prohibited 
unless a tariff were reduced or removed, or unless 
the parties licensed certain patents. There is a 


* Section 31.4(2). The remedial power relating 
to market restriction is expressed in virtually 
identical language. 
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small but nevertheless important distinction bet- 
ween impoSing terms and conditions upon something a 
businessman himself proposes to do, which leaves 
him at least with the choice of whether or not to 
pursue his plans under the constraints imposed, and 
imposing corrective orders that inescapably require 
something to be done or not done. 


Orders can be specific without uSurping the 
functions of management, and it iS important that 
the Board's orders be sufficiently precise that 
they leave no reasonable doubt about what they pro- 
hibit or require. We accept the provision of the 
1975 amendments that Commission (or Board) orders 
be enforced by criminal penalties and provide a 
foundation for civil damage suits, but it follows 
that the Board ought not make any order that does 
not tell the businessman with reasonable certainty 
just what is and what is not covered by the order. 
It simply would not do, for example, for a person 
to be ordered to stop "misusing your market power" 
On pain of criminal sanction. Accordingly we re- 
commend that the Board only be authorized to make 
orders that are sufficiently specific as to give 
reasonably certain notice of what acts are required 
or prohibited, and that the adequacy of an order in 
that respect be reviewable by the courts under’ the 
provisions of the Federal Court Act. Lracthe 
absence of a successful review application within 
the time provided, the order should be deemed to be 
sufficiently specific for purposes of enforcement 
efGthabepacticulartorder: 


Effective jurisdiction over mergers requires 
that the Board have power to order dissolution of a 
merger. We recommend below that courts not have 
jurisdiction to set aside a Board decision as_ to 
the appropriateness of a particular remedy, and 
disso lutiondolfes atiimerger tishoulbda: Sfialepm anteatthat 
general category. There are two other remedial 
powers, however, those of divestiture for misuse of 
market power and interim prohibition orders, that 
should be subject to special limitations. 
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Divestiture of assets iS an extreme remedy 
that we have recommended be available on a "last 
resort" basis for cases of misuse of market power. 
By this we envisage rare situations, normally 
involving repeated misuse despite Board orders 
relating to particular tyes of misuse by the same 
person, where divestiture appears to be the only 


effective solution. Divestiture might also be 
ordered in the form of compulsory licence or _ even 
annulment of industrial property rights. In view 


of the severity of the divestiture remedy its 
availability should be conditioned so that review 
by the Federal Court could take place on the ques- 
tions of whether the Board reasonably found dives- 
titure to be necessary, and also as to whether the 
details of the divestiture order were reasonably 
necessary and as equitable as possible in all the 
circumstances. If an application for review is 
allowed the matter should be referred back to the 
Board for further consideration. 


Interim prohibition orders are also a neces- 
sary» power)}forpthe seBoard iwso hithatertittamightaract 
promptly in those cases where irreparable harm or 
serious inconvenience might otherwise result and a 
prima facie case for a remedy is established. For 
example, this power might be necessary to protect a 
person from immediate effects of a misuse of market 
power by a competitor, or to prevent consummation 
of a merger pending proper assessment.* On the 
other hand, interim prohibition orders can work 
serious inconvenience or harm and are granted with- 
out a full hearing of the matter. Accordingly we 
believe they should be reviewable by the courts. 


* In some merger cases it would be sufficient to 
Order that the businesses continue to be 
Operated separately, and the assets remain 
separately identified, until the assessment of 
the merger has been completed. 
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The Board should be able to issue interim 
prohibition orders on terms, but the orders’ should 
not endure for more than a limited period, such as 
ninety days, unless the case is exceptional. 
Limited duration of the order minimizes the risk of 
its being resorted to as a cover for administrative 
inefficiency in the Department. 


The Board should have a general power to 
rescind or vary itsS earlier orders, except for 
advance clearances and orders dismissing applica- 
tions, on the basis that circumstances have changed 
or fresh evidence has become available that could 
not reasonably have been presented to the Board at 
the earlier hearing. 


The Board should not have the power to order 
continual returns of information from any person 
with respect to whom an order is made. It is nota 
monitoring or supervisory agency, and the Director 
would be responsible to police compliance with a 
Board order. For the same reasons we recommend 
that a Similar authority existing in section 31(1) 
be repealed. 


(3) Procedures. AS, a ‘superior. court. -of 
record the Board would have all the powers, rights 
and privileges as are vested in such courts with 
respect to the attendance, swearing and examination 
of witnesses, the production and inspection of 
documents, enforcement of its orders and all other 
Matters necessary or proper for the due exercise of 
Lis jurisdiction : 


The Board should be subject to the require- 
ments of natural justice. Specifically, any person 
who would be directly affected by an order sought 
should be given adequate notice of the time and 
place of the hearing, the nature of the allegations 
made, and the authority and power of the Board to 
deal with the application so he can prepare his 
case properly. Documents and material filed with 
the Board should be furnished or made available to 
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him. He. «should »«havetpethe tr ighto7stO:re,cttendsywsthe 
hearing with counsel, cross-examine witnesses, pre- 
sent oral and documentary evidence to support his 
own views, Obtain any transcripts and present argu- 
ments Or submissions to the Board. The members of 
the Board panel that hears the evidence should 
obviously be disinterested and free of bias arising 
from the circumstances or a personal relationship, 
and they should themselves make the decision after 
Listening, fairly to.,bothy,+ ory padsdh,ohsades-. There 
should be no power to delegate hearing or decision- 
making functions. 


The Board should prepare its own rules of 
practice and procedure, perhaps in consultation 
with the Chief Justice of the Federal Court of 
Canada, to be published after approval by the 
Governor-in-Council. It is envisaged that these 
rules would be fairly brief and would relate to 
such matters as setting times and places for 
hearings, notices, the interchange of preliminary 
informative and responsive documents clarifying the 
issues and positions to be taken with respect to 
the governing standards and criteria for the deci- 


Sion,.prediminary-applacationsjerands SOcwon-. The 
rules should take due account..of .the need for 
expeditious resolution of most matters coming 


before the Board, and special provision should be 
made for the hearing of pantieu Lawly urgent 
MaLteers. 


It..1S;important_that-the,,Board=be =91-ven--F ude 
power to implement any pre-hearing procedures it 
feels are necessary to ensure proper and early 
definition of the precise issues involved in a 
matter coming before it, and that it be allowed to 
take all reasonable initiatives to minimize delays, 
surprise, uncertainty and expense of hearing. En 
matters as complex as are involved in this field, 
pre-hearing definition of the issues, and organiza- 
tion and exchange of evidence, can be fundamental 
requirements of efficient and fair hearings. 


ile i 08 ae 


In view of the Board's expertise and responsi- 
bility, the right of panel members to ask any rele- 
vant questions should be ensured, as well as a 
right for the panel to request parties to furnish 
certain types of evidence in relation to certain 
issues. 


We have concluded that with three exceptions 
the Director of Investigation and Research should 
have the sole and exclusive power to bring cases 
before the Board. There is a danger in concen- 
Piece bic at has OOWe t= ht ere hands of one person, 
partly because of a risk of overemphasSizing one 
SCOneml Ge Or -OcIieCYr "poOrnt “Or "VLew,-- “a er rokero tf > “that 
person being influenced by extraneous political 
considerations, and partly also because of a risk 
that he may feel obliged to keep the Board busy. 
Further, private complainants would probably prefer 
to proceed directly to the Board as quickly as they 
wished. On the other hand, there is also a_ public 
interest in screening out frivolous complaints and 
preventing the use of public machinery for the pri- 
mary purpose or with the primary effect of haras- 
Sing Others or obtaining information from one's 
competitors. The Director, further, would be able 
to prevent inundation of the Board with economi- 
cally “insignificant cases’ or  quéestrons;,: *Or- ‘with 
cases where an order is likely to have little or no 
effect. A rule of exclusive access, even if not 
absolute, places’ “a “particular!” public’*trtist Cand 
responsibility on the Director, but we believe it 
to be the better of the alternatives. 


The first exception would permit a person who 
is subject to or directly affected by an order to 
apply to have it rescinded or varied on the ground 
of a change in underlying circumstances or fresh 
evidence. 


The second exception would permit a person who 
is seriously injured in his business by a_ practice 
over which the Board has jurisdiction, or where 
serious injury is threatened, to apply directly to 
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the Board where in the judgment of the Board the 
matter is too urgent to require that the complaint 
be processed through the Director's office. We 
should note in this connection that the Board's 
purpose, and the purpose of its remedies, is to 
make the system work better. It does not have power 
to make "reparations" orders, or other orders’ the 
primary purpose or effect of which is to benefit 
particular private claimants, although such a bene- 
fit might be involved incidentally. 


The third exception to this rule would be 
applications for the approval of rationalization, 
specialization or export agreements having extra- 
territorial implications. 


In each of these three exceptional cases 
notice of the application should go to the Director 
and to other persons directly affected, all of whom 
would be entitled to participate in the hearing. 


Interested persons or groups should be 
entitled to intervene in hearings before the Board. 
As with the case of all persons who become party to 
proceedings before the Board as a result of their 
own direct application, however, the Board should 
have the power to order costs against them and to 
require security for costs. It should also have 
the power to order costs in their favour. 


As indicated, the Board in our view would nor- 
mally sit in panels of three when holding hearings, 
the exception being cases of particular importance 
where the panels are enlarged. Implicit S pine has 
recommendation is our belief that hearing officers 
Sitting alone, whether or not they are members of 
the Board, should not be used. Nor should Board 
members or staff preside at any preliminary examin- 
ations of witnesses that may occur in the course of 
the Director's investigations. This we believe is 
important to the independence of the Board and _ to 
the principle that it should decide matters only on 
the basis of evidence presented to it at a regular 
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hearing. The Director's oral investigative 
inquiries upon oath can be conducted just as_ well 
before special examiners used for regular court 
purposes, with disputed matters going before the 
Federal Court or, in the case of a matter subject 
ComcherBoard “s"4jurisdicti1on,- ‘before’ <'a “full "“Cime 
member of the Board with an appeal to the Federal 
Cour cs 


The Board should hold its hearings in public 
except to the extent it deems it necessary to pro- 
tect a legitimate business interest such as’~ confi- 
dential information, or the public interest. Simi- 
larly, of course, documentation filed would be open 
(as indicated) to the public, subject to a Board 
order, to’ the contrary. 


The matter of the burden of proof on the vari- 
ous issues to be decided raises basic guestions of 
political and economic philosophy that have justi- 
fiably concerned several of the commentators over 
the past few years. This report has stressed the 
complexity of some of the factual questions that 
will come before the Board and has identified the 
types of difficult judgments that must be made. It 
has also stressed a general presumption against 
government interference in the normal operations of 
the economy, which extends to mergers and other 
aspects of competition policy. On the other hand 
we recommend below, as have prior proposals, that 
there be no appeal from decisions on matters of 
fact or, with the exception of divestiture and 
interim prohibition orders, concerning remedies, 
that are made by the specialized body constituted 
for that purpose. 


The location and quantum of the burdens of 
proof should be clear for general purposes of the 
administration of justice. Also, for general 
reasons including those set out above the basic 
burden of persuasion should be placed on the person 
who seeks the order. This will be the Director 
with the three exceptions as specified above. 
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Lt gi-srnots Fake, ni OuUrMaew,! NOM Canmwautatbe 
justified from any perspective, to condemn presump- 
tively a wide swath of practices on the basis of a 
general policy and some elementary proof by the 
Director, leaving it up to the private parties to 
prove that their case comes within one or more of a 
long list of redeeming features. This in substance 
reverses the basic burden of persuasion. Oni sthe 
other hand ,o:thes (Director: icannotimbe: ~cxpected ware 
prove a long list of negatives. Insofar as rele- 
vant matters are peculiarly within the knowledge 
and. capacity of . private parties © to». demonstrate, 
such as the nature and measure of economies likely 
to result from a merger, it is reasonable to rely 
on those parties to furnish the evidence. This, 
indeed, conforms to the normal common law rule with 
respect to such evidence. We believe the set of 
principles and tests proposed in this report helps 
strike an acceptable overall balance with respect 
to the burdens of proof. 


As for the quantum of the proof required we 
are sympathetic to the views of those who feel it 
should be higher than the normal civil standard, 
which is usually described as the "balance of 
probabilities". On the other hand, the types of 
issues with which the Board will be concerned, 
including economic alternatives and probabilities 
about the future, do not lend themselves 
realistically to proof "beyond a reasonable doubt" 
or to a conclusion that is "inconsistent with any 
other rational conclusion", which are the criminal 
quantums of proof depending on the type of evidence 
at hand. Nor do we believe that a requirement for 
"cogent" .evidence ‘or a» “clear probabibity! stiwoukd 
solve anything. The importance of the precise for- 
mulation of the persuasive burden can be overempha- 
Sized, and it may be assumed that regardless of the 
way the burden is stated in the statute the Board 
members will take account of the degree of serious- 
ness of the matter to the competitive process and 
to.the parties before it, cand -ts=hcomplexity. We 
have concluded that no special burden of proof 
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Others-chan, the normals s.cis7i4) ..burden. «(as s-applies, 
incidentally, in the Restrictive Practices Court in 
the United Kingdom) is appropriate. 


The Board should be required to issue written 
reasons for each decision disposing of an applica- 
tion. The reasons should include a statement of 
the relevant facts, the conclusions and the reasons 
for those conclusions on each significant isSue, 
together with a description of the order, if any, 
that was made. These reasons should be made public 
unless confidential information is recited in them, 
in which event appropriate editing should take 
place before publication. 


(4) Finality of Decisions. The same reasons 
that compel us to recommend a specialized decision- 
maker make it undesirable to give any other body or 
court the power to interfere with the content of 
the factual or remedial decisions made by the 
specialized body. This does not, however, mean 
that..the Board,. qualified. primarily. by ats, capabiacdk- 
ity with reference to the subject matter, should be 
free from the ordinary but fundamental procedural 
requirements of natural justice, or that it should 
have exclusive jurisdiction over questions of law 
including the legal interpretation of the statute 
under which it operates. Indeed it iS important 
that the Board be left subject to the extensive 
supervisory jurisdiction of the Federal Court of 
Canada. This is what implements the rule of law. 
Bys Section .28..0£, the, Federal. Court: Act..the ~ Federal 
Court of Appeal will have the power to review and 
set aside a decision or order of the Board upon the 
GLOUN Gea Date st 


"(a) failed to observe a principle of 
natural justice or otherwise acted 
beyond or refused to exercise its 
J271-Sd1LCL1.0n- 
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(b) erred in law in making its decision 
or order, whether or not the error 
appears*ontheetace or theme record, 
Ox 


(c) based its decision or order on an 
Erroneous Pinging OLY . Lact. etnatwuare 
made in a perverse or capricious 
manner or without regard for the 
material before it." 


This provides a substantially wider scope for judi- 
cial review than existed prior to establishment of 
the’ Féderal ‘Court“invl971. "Previously ,-thergrounds 
were largely confined to what is now subparagraph 
(a) above. 


In addition, and on similar grounds, the Trial 
Division of the Federal Court will have jurisdic- 
ELOn“under section sev"of the federal “Court’s Act “to 
issue injunctions, orders of prohibition and man- 
damus and declaratory orders by way of relief 
against the Board in situations where a decision or 
order has not yet been made. 


In other words, the courts will have the ulti- 
mate power to decide as a matter of law what the 
critical words in the statute mean and to resolve 
any disputes about the extent of the powers’ and 
authority<of the’ Board. “STHéey > wiils=eitorivexanpie, 
have the power to decide whether a Board order is 
specific enough to bind a person to whom it relates 
and to set aSide a decision of the Board that was 
based on a misinterpretation of the guiding princi- 
ples. 


It would, on the other hand, risk defeating 
the entire purpose of the specialized Board to 
permit the courts to substitute their views as_ to 
proper judgments concerning facts, market defini- 
tion or the design of the remedy, if any. We also 
believe the Board should not be limited by the 
strict exclusionary rules of evidence and, subject 


ol 


to the extensive requirements of natural justice 
and the laws of privileged communications, should 
have exclusive power over its own procedures. * Tt 
should also have ae slightly enlarged power of 


“Prints 2S NOt tO Say that the Board would not have 
to base its findings on material before it, but 
Only that it should have broad power to decide 
for itself the kinds of material that were suf- 
ficiently probative for the task at hand. Lord 
Justice Diplock put the matter this way in com- 
menting on the need for the Commissioner to base 
his decision on "evidence", in Regina v. Deputy 
Industrial Inquiries Commissioner, Ex parte 
Moore, °§965tT1] OFBi ra5sotate433% 

"...- ‘evidence’ is not restricted to evi- 
dence which would be admissible in a court 
of law. For historical reasons, based on 
the fear that juries who might be illiterate 
would be incapable of differentiating 
between the probative values of different 
methods of proof, the practice of the common 
law courts has been to admit only what the 
judges then regarded as the best evidence of 
any disputed fact, and thereby to exclude 
much material which, as a matter of common 
sense, would assist a fact-finding tribunal 
LOsibeach aycOrrecctaconclustonzscreaMyersw Vv. 
Director of Public Prosecutions. 


These technical rules of evidence, however, 
Form’ Sno ~~ pavek* ofsethersrulesisor natural 
justice. The requirement that a person 
exercising quasi-judicial functions must 
base his decision on evidence means no more 
than it must be based upon material which 
tends logically to show the existence or 
non-existence of facts relevant to the 


(Footnote continued on next page.) 
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judicial notice to ensure the entitlement of 
members to rely upon the general personal expertise 
that qualified them as members. To this limited 
extent, then, the ordinary scope for "error of law" 
or an improper basis for a decision within the 
meaning of section 28 of the Federal Court Act 
would be reduced. 


It is easy to overemphasize supposed differ- 
ences between review and appeal in the courts. On 
the one hand, appellate courts are generally reluc- 
tant to-anterfereswith)thectiindingssof fact 7o£ Sethe 
person who heard the evidence in the PLrst 
instance. On the other hand, the Federal Court is 
capable of remedying perverse Ons unsupported 
£rndangsw. of. ~factas asmowellelasnuerrors) yotuntegal 
interpretation by was of review. The sole thing we 
wish to prevent is substitution by the regular 
courts of their assessment of the facts and prefer- 
ences as to remedies for the findings and decisions 
offthenBoard.. GEvensthateiss ad@titireultottosrachteve 
for as Lord Diplock observed recently, rather cyni- 
cally, in elaborating his view that for many types 
of problems the common sense judgment of fairminded 


issue to be determined, or to show the like- 
lihood or unlikelihood of the occurrence of 
some future event the occurrence of which 
would be relevant. It means that he must not 
spin a’ coinszor?consult’ anvhastrologer;. but he 
may take into account any material which, as 
a matter of reason, has some probative value 
in the sense mentioned above. If it is 
capable of having any probative value, the 
weight to be attached to it is a matter for 
the person to whom Parliament has entrusted 
the responsibility of deciding the issue. 
The supervisory jurisdiction of the High 
Court doesvnot+> entitle? fit! a toss usurpAathis 
responsibility and to substitute its own 
view for his." 
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laymen using informal procedures is preferable to 
using the regular courts, "If the material before 
the reviewing court discloses that the decision 
under review is one which the court would have 
reversed if it had come up on an appeal from a 
lower court of law, legal reasoning is never at a 
loss to find a way of reversing it despite its 
classification as administrative."* 


lerfishouldsealtsotbe noted that-under; :thesauthor- 
ity of the Federal Court Act the Board will be 
entitled, at any stage of its proceedings, to refer 
amyl quesitzon of law,;)ijunisdrctron; practice for pro- 
cedure to the Federal Court of Appeal for a summary 
hearing and determination. 


WathSnespect tatose7iindings Ofacfacts sand<cdthe 
design of any order, which should not be subject to 
review or appeal before the courts except as to the 
degree of specificity of an order and the need for 
Or nature of a divestiture order or an interim pro- 
hibition order, we considered the possibility of an 
appeal on the merits to another panel within the 
Board either by way of a rehearing or simply on the 
basiticHeoiwitheastranscuiptratand onisswichy dacpanty 
against whom an order was made or only where there 
was a dissent in the first panel. We have con- 
cluded it would not be worthwhile. Such an inter- 
nal appeal might have been appropriate had we 
contemplated decisions being made by subordinate 
hearing officers. We do not contemplate this, 
however, and where a matter is simply one of judg- 
ment there would be a natural reluctance on the 
part, of «a second jpanél, to differ,from »thes :conclu- 
sion of the first panel. In any event the commit- 
ment of public resources could not be justified. 


* Foreword to Schwartz and Wade, Legal Control of 
Cove moment (LO) aD + aacaleiee 
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There is, however, a need for some. safety 
valve to avoid the effects of a decision or remedy 
which, although within the Board's jurisdiction and 
properly arrived at, is nevertheless undesirable. 
In large part this need arises from the fact that 
the Board will be restricted to considering only 
the principles and criteria set out in the statute, 
which would also have been the criteria according 
to which the Director decided to bring the applica- 
tion. By limiting the scope and power of the Board 
and the aspect of the "public interest" it imple- 
ments, and thereby permitting it to be an expert 
body and providing better notice to persons’ who 
appear before the Board as to the nature of the 
issues, a need arises for an over-riding coordina- 
tion of national policies. The cabinet exercises 
authority now over tariff reduction and foreign 
mergers. There may also be cases where the mechan- 
isms to handle short-run adjustment costs are 
inadequate. The responsible political authorities 
must, further, accommodate the complete range of 
public.ypolicy «goals candi wsieconcelvable |, sthatd ta 
Board decision might interfere to an unacceptable 
degree with objectives concerning employment, 
regional economic welfare, resource management, 
general concentration of economic power or other 
matters with which the Board as such ought not be 
concerned. The Canadian economy is not as uni- 
formly vigourous as some other economies and there 
is a greater need at times to compromise between 
public policy objectives. Balancing the priorities 
from time to time between broadly conflicting 
objectives presents raw political questions and 
should be the responsibility of political authori- 
ties. 


Accordingly, the Governor-in-Council should be 
empowered to rescind or vary any order of the 
Board. This power should only be exerciseable 
within a limited time period, such as sixty days. 
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This type of executive power exists in many 
statutes creating specialized agencies and appears 
to have worked satisfactorily. bapticpractHceipn not 
surprisingly, very few appeals are in fact taken to 
cabinets and, of the few taken, seldom does one 
succeed. 


The Governor-in-Council would make its deci- 
sion on the basis of over-riding concerns of public 
pOmacy. iit {ksh mpontantk, tip however; that the 
Governor-in-Council be required to make its deci- 
sion and reasons public at the time of any decision 
to interfere with a Board order. 


Cabinet review and judicial review take place 
on essentially different grounds and from different 
perspectives, and accordingly it should be provided 
that neither cabinet review nor judicial review 
proceedings should be prejudiced or affected by the 
fact hthat the«.other chashor,hasjmoktr been.sought. 


Further, Board orders should take effect at 
the time and in the manner stated by the Board 
unless it is ordered otherwise in particular cases 
by the cabinet or the courts. 
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LVI S20" ENFORCEMENT 
Ne By Sene=Goverunent 


The recommendations made in this report would, 
if implemented, result in transferring certain 
areas of substantive law from the criminal courts 
to. TEheXCivd opr TsdiLe tion’ ofs@thea“Natlond’ SMarkets 
Board. Criminal remedies would, however, remain an 
important support for the competition laws. Types 
of conduct that are widely viewed as being contrary 
to the public interest regardless of their parti- 
cular factual context, and which can be defined 
with reasonable specificity in advance so as_ to 
give fair warning, would be prohibited by criminal 
law. This would include failure to comply with 
Board orders which will be reviewable by the courts 
as to the degree of their specificity. 


The subject matter on which we were asked to 
report ‘didimot Tequilre us: tovconsider “othertcrim- 
inal prohibitions that will remain in the Combines 
Investigation Act. Apare*cEroim = "sectLer we, 68 
course, most of those prohibitions have been the 
subject of very recent attention by Parliament. 


The need for a coordinated and consistent 
enforcement policy involving both the criminal and 
the civil laws should be stressed. It is important 
for the overall effectiveness of the substantive 
laws and the decisions applying them. The primary 
responsibility for coordination lies upon the 
Director of Investigation and Research. He per- 
forms that responsibility by setting priorities 
from time to time in consultation with his research 
and policy personnel and, in the future, by his 
decisions to pursue criminal or civil remedies in 
particular cases before the courts or the Board (or 
Commission), as the case may be. 


The program of compliance, which we have urged 
above be used cautiously and with restraint, illus- 
trates the nature and benefits of centralized and 
coordinated enforcement. 


oT: see 


In 1946, the Minister of Justice succeeded the 
Minister of Labour as the minister responsible for 
the administration of the Combines Investigation 
AGES In: 19664 the Minister of “Justice was:tin "turn 
replaced in this responsibility by the Registrar 
General and 1968, the new Ministry of Consumer and 
Corporate Affairs succeeded to the role. The 
Director of Investigation and Research, who is an 
officer under the Act in that department with 
special statutory law enforcement responsibilities, 
is not empowered to institute criminal prosecutions 
despite his control over the investigations and his 
assessments made with the assistance of his legal, 
economic and commercial advisors. By “section 15 
that power remains with the Attorney General of 
Canada: 


VSTL5(1 Pt: SLHeSDirector may; -at-any stage 
Sfran-—ingurry, and" in “addveron te “or Sin 
lieu of continuing the inquiry, remit any 
records, returns or evidence to the 
Attorney General of Canada for considera- 
tion as to whether an offence has been or 
is about to be committed against this 
Act, -and f6r*’such’ dctvon”as “the “"Attorney 
General of Canada may be pleased to take. 


(2) The Attorney General of Canada may 
institute and conduct any prosecution or 
other proceedings under this Act, and for 
such purposes he may exercise all the 
powers and functions conferred by the 
Criminal Code on the attorney general of 


ELSES a elieaten 
a province.' 


The Attorney General of Canada has the power 
to Vappoint “and “iseléct™ any” counsel ‘required to 
assist him in this task, and by section 13 he also 
has the power to appoint and instruct such counsel 
as may be required to assist in inquiries. 
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We considered whether it would be desirable to 
authorize athe =-Director :-to,. performacsthe, exuticak 
functions of instituting criminal prosecutions and 
selecting and instructing counsel himself. 
Certainly his office has an intimate knowledge of 
the facts and evidence in each case, which are 
frequently voluminous and complex, as well as a 
thorough knowledge of the jurisprudence, which is 
necessary to perform the statutory responsibili- 
ties. The -Director only ..submits ,..a...case.= to» the 
Attorney General after concluding that an offence 
has been disclosed by the evidence. Further, »sothe 
length of time required to investigate and consider 
a case properly is frequently very extensive and 
further delays while the Attorney General's office 
duplicates the consideration of the evidence might 
seem. difficult.tosjustily,. .quiste,. apart, <eromip rene 
potential for frustration and damage to morale if 
conservative judgments are made in an area of the 
law the Director has concluded should be tested or 
clarified in the courts for the general benefit of 
his enforcement program and the deployment of 
resources. In short, untimely or overly conserva- 
tive decisions by the Attorney General can inter- 
fere with effective policy implementation. 


It should be noted that the decision to prose- 
cute now, after the 1975 amendments, has consider- 
able significance to companies and individuals who 
have been damaged by conduct prohibited under the 
Act and who may wish to sue to recover their 
losses. 


The decision whether or not to institute a 
prosecution is also important to potential accused 
persons and defendants, however, and on balance we 
are Of the view that the Attorney-General should 
retain the exclusive federal authority to institute 
criminal prosecutions. Even if the Director were 
authorized to institute criminal proceedings the 
Attorney-General would presumably retain the 
authority to take over, stay or withdraw the prose- 
cution but, unlike civil proceedings before the 
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National Markets Board, criminal prosecution has a 
unique social significance that probably alone 
justifies leaving the decision to prosecute where 
it has traditionally resided. The Attorney-General 
historically exercises a broad discretion in 
deciding whether or not a prosecution is, overall, 
uneche ipublaciinternests andi af cittisjcthecformocthe 
prosecution should take. Although decisions as to 
the sufficiency of evidence face the ultimate dis- 
Cipline of the courts regardless of whether’ the 
Dusrector . ior the Attorney-General makes the 
decisions to prosecute, criminal prosecution itself 
is so serious that an independent check on _ the 
Single-minded enthusiasm of the investigators and 
policy makers might on rare occasion be ae useful 
safeguard. Departure from this traditional protec- 
tion cannot in our view be justified by periodic 
shortcomings in interdepartmental cooperation or 
understanding. 


One of the consequences of doing away with the 
Opportunity for a Commission (or Board) hearing 
between the Director's investigation and the deci- 
Sion by the Attorney-General is that nothing speci- 
fic about the investigation is made public if the 
Attorney-General, for whatever reason, decides not 
to prosecute. However, there seems to be no legal 
reason why the Director could not, particularly if 
he felt frustrated by delay or an unwise decision 
on the part of the Attorney-General of Canada, 
remit gaunucopy)- Of, etherivevidence’).toseva s*provincial 
attorney general. | 


An additional possibility is that the 
Director, in cases where he recommends prosecution, 
might be required to make available for public 
inspection the statement of evidence he has_ sub- 
mitted to the Attorney-General regardless ot 
whether or not a decision is made to prosecute. 
Muchiacannibersald gin favoumnoh <such sia; proposal. 
Private litigants would have the benefit of much of 
the investigation and evidence anyway under the 
existing legislation if the Director referred the 
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matter first to the Restrictive Trade Practices 
Commission, the report of which would normally be 
published. It would also be a useful assist to 
private claimants, who will sometimes face prohibi- 
tive burdens of investigation in order to decide 
whether to institute an action for damages even 
without the benefit of the prospective defendant 
having been previously convicted. 


We do not recommend the above possibility, 
however, because in our view it would not be 
desirable to use documents obtained from one party 
rn tconfidence cor “*bytmeans  "o \ conpu Fsoryoesearch 
powers (which are considerably more wide ranging 
than civil discovery procedures) for the purposes 
of private civil actions. When considered with the 
possibility of an increased number of inquiries 
resulting from "Six person complaints", made in 
comjunction with® plans ‘to’ “sue? -civillypectheresers 
some risk of improper or overly zealous use of the 
procedure. It may be that more detailed considera- 
tion of this question than we have been able to 
devote to it will produce satisfactory safeguards, 
and the issue may be affected by whether or not a 
public official or governmental body is permitted 
to sue for damages on behalf of one or more persons 
or the public generally, but on the basis of our 
consideration we are not prepared to recommend it. 


The need to allocate ultimate enforcement 
authority between the Departments of Consumer and 
Corporate Affairs and Justice does not affect the 
Obvious need and desirability for close cooperation 
between the two departments in applying the 
Combines Investigation Act. The public is as much 
entitled to interdepartmental cooperation and 
understanding as it is to the protection of having 
the Attorney-General exercise the exclusive federal 
authomuipy tem dnstrtute:  “prosecut on-aan de iconduce 
appeals. Selection of counsel, for example, fre- 
quently requires consultation. Many combines cases 
are very complex and require an understanding of 
the economic context of both the laws and the facts 
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for effective presentation by counsel. Background 
and experience with the subject matter are more 
necessary here than in some other areas of law and 
the Director is likely to be aware of persons with 
the best qualifications for particular assignments. 
Hopefully, over time, these persons will increa- 
Singly be found within one of the two departments. 
(Such a development might, for example, be hastened 
to the extent that the Director is able to utilize 
departmental lawyers for those cases he _ takes 
before the Board that require lawyers rather than 
experienced lay personnel for their presentation.) 


When the Director conducts an inquiry and uses 
his compulsory investigative powers he may not 
know, although he would usually have a good _ idea, 
whether any proceedings instituted as a result 
would#beroriminals oricivils The availability of 
the extraordinary compulsory investigative powers 
is justified for both types of proceedings but the 
powers also create a special obligation to disclose 
to the accused or the parties as the case may be, 
in advance of the hearing, as much detail of the 
case against them as can reasonably be provided. 
This special obligation is in addition to the need 
for pre-hearing discovery that results from the 
sheer volume and complexity of the evidence in many 
combines cases. 


It is perhaps trite to emphasize that regard- 
less of whether proceedings are taken in the crimi- 
nal courts or before the Board the public has _ no 
interest in secrecy or surprise, any more than it 
does in a biased selection or presentation of the 
evidence. the taipubLzve representative in the 
hearings has a broader responsibility than private 
parties, who understandably assume an adversarial 
role. Comprehensive criminal discovery procedures 
of general application are being studied, but we 
believe that in any event in all combines pro- 
ceedings the government should as a matter of 
regquianrgiipractacensoiiers tLomeopposing — parties kin 
advance of the hearing comprehensive disclosure of 
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its proposed evidence, including a narrative of the 
relevant facts, the identity and any statements or 
Outlines of the evidence of proposed witnesses, 
expert and otherwise, copies of all documents 
proposed to be relied upon, and ae statement of 
positions to be taken on matters such as_ market 
definition, the nature of the public harm involved 
and, on a tentative basis, remedies. 


Nor is pre-hearing discovery a one-sided ques- 
tion. Disclosure by the defendant of the nature or 
theory of his defence, his expert evidence and 
documents, as well as making all reasonable admis- 
Sions of fact, is equally important to defining the 
issues in advance of the hearing so the hearing can 
proceed with dispatch and with a minimum of § sur- 
prise in coming to grips with the real issues. In 
general the Federal Court Rules constitute an 
excellent model for pre-hearing disclosure, the 
underlying principles of which are equally appli- 
cable in criminal and civil proceedings. 


B. By Private Persons 


The Combines Investigation Act can be invoked 
in two baSic ways in private litigation - it can be 
relied upon by a plaintiff as part of his cause of 
action, or it can be relied upon by a defendant as 
part of a defence. In other words, it can be used 
either as a sword or as a shield. 


Prior consideration of the appropriate scope 
or function for private.causes of action based upon 
breaches of the Combines Investigation Act has 
resulted recently in the addition of section 31.1 
to the Act to supplement causes of action existing 
in the common law of tort and by virtue of section 
7 of the Trade Marks Act to cover certain types of 
competitive excesses. Also, class actions are 
receiving separate study at the Minister's request. 
Accordingly, we did not give detailed consideration 
to causes of action based on breaches of the Act. 
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Private actions are an integral part of the 
total law enforcement apparatus, however, and for 
that reason we do have some comments on the subject 
as a whole. We make only one specific recommenda- 
tion for legislative change, relating to the use of 
the Act by way of defence to a civil action. 


Use of the Act as a Sword 


Private actions based on injury resulting from 
anti-competitive conduct have been encouraged from 
time to time in order to provide for compensation 
to injured persons and to prevent the unjust 
enrichment of persons who breach the law. They are 
also advocated as a method of inducing compliance 
with the law by strengthening the deterrence ele- 
ment and by providing a check against deficiencies 
in the government enforcement program. 


Many believe, further, that these various 
Objectives will not be adequately achieved, and a 
perceived imbalance between the power of big busi- 
ness and that of the rest of society will not be 
rectified, unless private actions are specifically 
encouraged and facilitated by one or more _ special 
techniques established by legislation. The special 
techniques that have been most widely considered in 
the context of competition law have been to provide 
for multiple damages, new class action procedures 
and incentives to use them, and litigation assis- 
tance in one form or another from statutory 
agencies, public officials and public enforcement 
activities. Several such techniques have indeed 
been adopted in the United States and to a lesser 
extent in other countries and by some provinces in 
Canada. Many of the techniques are still in 
experimental stages and few clear lessons or 
results have yet emerged from the experience with 
them. 


Persons injured or threatened by anticompeti- 
tive conduct should have available to them _ the 
usual legal means to obtain redress or protection, 
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and special techniques for encouraging or facili- 
tating private suits might well be appropriate for 
some Situations. Indeed, they might have an impor- 
tant role to play in making the competition laws 
fuldywetifective:t- Ltwis, wital,. ehowevern,s( that many 
assessment of the desirability of these techniques 
take into account the larger social and economic 
perspective. 


Assessing the desirability of various methods 
of facilitating or encouraging private enforcement 
is a complex task. Comparisons with other jurisdi- 
ctions are less rewarding than appear on the  sur- 
face, due in part to the fact that private enforce- 
ment is only part of the total law enforcement 
package. For example, aS in the case of section 
31.1 0f the Combines Investigation Act private 
actions based on breach of competition laws are 
usually related to criminal offences having 
occurred. This requires that account be taken of 
certain aspects of criminal law enforcement. What 
is the scope and effect of criminal law enforcement 
and alternative remedies in the other jurisdic- 
tions? To what extent might criminal law have been 
relied upon in Canada primarily for constitutional 
law reasons rather than because criminal remedies 
were ideal? What is the nature of the combines 
offence, including the degree of specificity with 
which it is defined and the type of intent required 
for the offence? How do changing vigour of the 
criminal enforcement effort, changes in sentencing 
criteria and in the severity of penalties, and 
current developments towards new mechanisms for 
restitution and compensation within the criminal 
law generally, affect the question? No single 
enforcement mechanism can be assessed in complete 
isolation from the others. 


The procedures and functions of private civil 
actions in this field obviously reflect many of the 
general complexities of competition policy and law. 
Care: must bertakena that«theyanotibetr structugedavyon 
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the basis of oversimplified notions of pricing pro- 
cesses, the working of markets and the application 
of business revenues, lest some enormously diffi- 
cult questions calling for quite arbitrary judg- 
ments be imposed upon the courts. 


Class actions or other forms of collective 
proceedings to remedy private claims illustrate 
some of the policy difficulties involved in consi- 
dering special rules or techniques for this field 
of civil litigation. As a procedure for permitting 
virtually identical claims to be litigated together 
class actions streamline litigation and are desir- 
able for the efficiency they provide. ~By spreading 
litigation costs over a large number of claimants, 
class actions make it economically feasible to 
assert smaller claims. Acute questions of public 
policy arise, however, where collective proceedings 
for individually de minimis claims are involved 
because of the special temptation to introduce 
unique rules of procedure that create special 
incentives to settle litigation for reasons other 
than the merits and thereby have the practical 
effect of rules of substance. Matters of notice, 
proving and quantifying damages, and costs, are 
especially vexing. Difficult judgments will have 
to be made, if any new class action rules are to be 
adopted, in order to be fair and realistic so far 
as claimants are concerned without at the same time 
being oppressive from the defendant's point of 
view. It will also be important to be absolutely 
clear about the supporting policy objective and to 
decide how far notions of unjust enrichment or 
deterrence are worthwhile as the primary bases’ for 
private actions. Deterrence, of course, is one of 
the basic purposes of criminal law enforcement and 
not only is the criminal law process probably the 
most efficient means of achieving deterrence, but 
the possibility of increased civil liability could 
have an unsettling effect upon criminal sentencing, 
let alone upon the basic principles of criminal 
béabilatys 
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The potential burdens of some of the litiga- 
tion-assisting techniques referred to above create 
in themselves added incentives to settle claims 
regardless of the merits, and therefore an 
increased potential for misuse. Some of this is 
inherent in any litigation, but it is an inevitable 
evil that should be minimized. Care should be 
taken that it not become a tool of public policy. 


One general concern we have, which we believe 
is shared at least by the business community, 
relates to the intimidating rate at which compli- 
cated new laws are being enacted. Obviously this 
by itself should not stand in the way of new 
reguirements being imposed on industry where the 
matter has been thoroughly considered and new rules 
are clearly desirable, but there is a point beyond 
which costly and cumbersome procedures specially 
designed to protect purchasers, sometimes as much 
from themselves as from others, are not on balance 
worth the price. After all, the system assumes 
and, more importantly, relies upon purchasers being 
basically intelligent and discriminating in their 
decisions. The government should be cautious about 
acting, out of understandable sympathy for the few 
who are not, to play the nursemaid to consumers 
generally by providing more than the usual criminal 
and civil means of redress. We should be very clear 
about the justification before we impose additional 
burdens on the business community, especially at a 
time when it is being urged to become more enter- 
prising and more productive in order to make 
Canadian industry more competitive in international 
markets. Also, aS a more general matter, we should 
be careful that by a series of small steps over 
time we do not de-emphasize the need for consumer 
self-reliance. 


We repeat that we make no specific recommenda- 
tions on this’ subject. Class actions, indeed, 
appear to have little potential in the areas of 
substantive law with which we are primarily con- 
cerned in this report. We do, however, emphasize 
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that policy decisions in this area, as with all 
other aspects of competition policy, must be made 
mn "vehenydaghti « OF comprehensive and long-run 
criteria, and that short-run immediate interests 
should not blind policy makers to the ultimate 
Objective of making markets work more effectively. 


Use of the Act as a Shield 


The applicability of the Combines’ Investi- 
gation Act in actions to enforce restraint of trade 
covenants, Or in connection with industrial pro- 
perty rights where issues of competition policy are 
raised, has been unclear. Section 39, enacted in 
1952 within Part V of the Act which defines’ the 
substantive offences, provided that: "Nothing in 
this Part shall be construed to deprive any person 
ef any ecavilo7ight) ofmfaction .# The section was 
amended in 1975 by adding to the beginning of the 
section the words: "Except as otherwise provided 
Perret serart Neither the “original section. nox 
the amendment is clear in its meaning and effect. 
Section 31.1, also added by the 1975 amendments, 
ensures a limited right to sue for damages and to 
that extent overcomes past judicial decisions that 
were to the effect that commission of an offence 
under Part V does not, without more, give rise to a 
Civil cause of action even where private damage 
resulted from the conduct.» Section 31.1, however, 
is not situated in Part V and its limitations can- 
not therefore be exceptions to which the amended 
section 39 refers. 


The parliamentary debates at the time of the 
enactment and amendment of section 39 shed no light 
on what Parliament intended the effect of the 
section to be. Many believe it was intended to 
ensure against the courts adopting the view that by 
providing criminal remedies Parliament meant to 
preclude any civil remedies that might have existed 
on the basis of the same factS as constituted an 
offence, such as for the tort of conspiracy. It is 
also possible to argue however, that the section 
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precludes a defence of illegality or public policy, 
that otherwise might be raised in an action brought 
to enforce an agreement or other claim forming an 
essential part or arising out of a situation con- 
stituting an offence, particularly: “where ~other 
remedies are available elsewhere under the Act. 


This latter effect would be undesirable in our 
view, regardless of the existence of other remedies 
under the Combines Investigation Act or any other 
statute. We recommend that section 39 be amended, 
not-only?toc clarify? Ehatenothingsine ChesActimsneuwld 
be construed to deprive a person of any civil cause 
of action or defence based on an allegation that 
certain acts contravened the requirements of the 
Act p-butalso’ to, provide that no*act ions shatlle tbe 
based on a contractual provision or be brought in 
furtherance of a plan or scheme that contravenes a 
requirement of Part V of the Act or an order of the 
Board. 


The further question arises as to whether the 
courts, in determining whether or not contractual 
provisions are enforceable and in particular 
whether they are unreasonable with reference to the 
interests of the public, should be required to go 
beyond matters of criminal prohibition and in 
effect to exercise the jurisdiction of the National 
Markets Board. Should defendants be permitted to 
counterclaim for the types of orders the Board can 
make, including the grant of a licence of indus- 
trral’> property* *rights?- Uti LYzatbronaIZor “private 
litigation in this manner to enforce the purposes 
and principles of the Combines Investigation Act is 
tempting, but we have decided not to recommend it. 
The Board has been proposed in this report on the 
basis of its special capability to assess complex 
market phenomena against standards that cannot 
realistically be formulated in very specific terms. 
Access to the Board has been largely restricted to 
the Director of Investigation and Research. We are 
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also concerned about bogging down private litiga- 
tion by permitting general probes or fishing expe- 
ditions into a plaintiff's general commercial acti- 
vities, guite apart from the effect this might have 
if the plaintiff were a small enterprise suing a 
large competitor as might be the case in an indus- 
trial property infringement action. Broad matters 
of competition policy and the operation of the 
market are not of primary relevance as between the 
parties, and the general situation might have 
changed after the time a defendant committed him- 
Sel. ebyiccontract. 


We also note that courtS are not dependent 
upon the parties to raise a matter of public policy 
before they can consider it in reaching a deci- 
sion.* 


Another possibility, that we have also decided 
not to recommend, is that the National Markets 
Board have jurisdiction, On application by the 
Director, to declare particular covenants in 
restraint of trade to be unenforceable where they 


*27 See Trudeiaivin:Claicolrinc .s10f: Canadas:(197-4 )zaqnbA 
Dr tral Bd) e:3995 (SC. Cas. oe Theymiilie:sapplileda~g-by 
the courts to determine the question of enforce- 
ability of covenants in restraint of trade 
exists quite independently of the Combines 
Investigation Act. Tet is that covenants 
restraining a person's right to trade are prima 
facile .VOl1d) asa beings.contrary.tol> publics, policy: 
They will only be enforced if they can be shown 
to be reasonable with reference to the interests 
Ofusbhe, pantiess. and: also measomabie,) ons notis ime 
jurious, with reference to the interests of the 
public. See Stephens v. Gulf Oil Canada Ltd. et 
Blech (1.9.1.4 ernetoumbO cee eae ese (Ontario. High 
Court), reversed by the Ontario Court of Appeal 
on December 4, 1975. 
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limit entry or expansion unreasonably with refer- 
ence to the interest of the public. The effects of 
these covenants can be of more than merely local 
interest, and such a proposal has the attraction of 
subjecting the question to more or less consistent 
evaluation much in the way that the 1975 amendments 
provided for the review of exclusive dealing, tying 
and market restriction arrangements. The courts 
currently exercise jurisdiction over the matter, 
however, and there is insufficient justification 
for substituting a new and more complicated system 
of rules and decision making. We also note that an 
undue lessening of competition by such a means 
probably falls within the scope of section 32. 


The other primary area of concern with respect 
to defences to private actions relates to actions 
alleging infringement he industrial property 
rights. Restraints of trade in licence agreements 
Or assignments frequently take one or more of the 
forms referred to above in this report and we say 
nothing further about them. Two other matters we 
have considered are threats to a person that an 
infringement action will be instituted against him, 
and the doctrine of licensee estoppel. 


An infringement action iS recognized as _ an 
almost uniquely serious form of commercial liti- 
gation. In addition to the complexity, length and 
cost of the legal proceedings, a defendant fre- 
quently faces a risk of substantial damages and 
sometimes a risk of losing his very right to con- 
tinue in his business. Also, his customers may be 
placed in positions of uncertainty, leading them 
in turn to make changes or adjustments to their 
trading relationships. As Lord Justice Bowen 
observed, a threat of a patent infringement action 
"is about as disagreeable a thing as can happen to 
aman in business, and is the thing most calculated 
to paralyze a man in his business, even if he be 
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innocent of any infringement of patent law".* 
Clearly threats of this nature can have a predatory 
Or monopolistic purpose or effect. However, the 
owners of industrial property rights must remain 
entitled to assert their rights as they understand 
them to be. This is why the concern has focussed 
on unjustified threats. Causes of action exist 
both by common law and under section 7 of the Trade 
Marks Act against a person who causes damage by 
publicizing threats based on an invalid or non- 
existent fright. The common law action also 
requires malice, although for the statutory cause 
of action malice is only relevant to the assessment 
of damages. 


In view of the jurisdiction exercised by the 
courts over unjustified threats of infringement 
actions we do not believe further safeguards are 
required. ** 


The doctrine of licensee estoppel is a princi- 
ple of contract law that prevents a licensee from 
contesting the validity of an industrial property 
right which is a subject of the licence. Le isa 
"no-contest" clause is not an express term of the 


SErsk meres Cos vorShewss 7Co sj fht893)] ob -Che-453 St 
424 (Court of Appeal). 


** The existence of the common law tort of abuse of 
legal process should also be noted. This cause 
of action is quite limited but it applies where 
actions or other legal proceedings are insti- 
tuted for an improper purpose. It does not 
require published threats as an element of the 
cause of action. 


Any decision to adopt a criminal prohibition of 
predatory conduct in the Combines Investigation 
Act, which would also give rise to civil conse- 
quences, would further affect this matter. 


— See 
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Validreyrok sthe” inightwdurmigny the aisiter 6fekenie 
licence will be implied unless it is_ excluded 
expressly or by implication. The scope and effect 
of express covenants not to contest validity depend 
on the precise language used. Sometimes the "no- 
contest" provision extends to other rights, not 
subject to the licence, that are claimed by the 
licensor and sometimes it also extends beyond the 
duration of the right that is licensed. 


Questions of licensee estoppel seem to arise 
primarily in connection with patent licences. We 
have not made a thorough study of the doctrine of 
licensee estoppel or of the implications or mech- 
anics of changing or doing away with it, and we 
recommend that the matter be left to the patent law 
revision programme currently underway ary the 
Department. Serious questions of public policy are 
raised by the doctrine, however. Why should any 
person affected not be entitled to challenge at any 
time on «any. ground the validity of ia claime@of 2an 
exclusionary commercial right? How can the re- 
straint on competition be justified if the right 
that is claimed is not valid? Why should a_ licen- 
see be in a worse position than his "infringing" 
competitors? In the words of the United States 
Supreme Court a few years ago when it very severely 
curtailed the doctrine of licensee estoppel in that 
country: 


"Surely the equities of the licensor do 
not weigh very heavily when they are 
balanced against the important public 
interest in permitting full and free com- 
petition in the use of ideas which are in 
reality a part of the public domain."* 


*oeshear, iIncerporaked: ves Adkins, ES 9cS. rCb awl QO2 at 
L911 sGh9G9) : 
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It may be that a public interest in facili- 
tating licensing and in guarding against persons 
profiting from related know-how, and indeed from a 
continuing licence, at the same time as they attack 
the very basis of their receiving them, means’ that 
any prohibition of the doctrine should be quali- 
fied, but these are matters of general application 
to’ all> industrial ‘property rights ‘that should be 
resolved in the context of the revision of the 
industrial property laws. The question may be 
affected by the adequacy of other avenues that are 
made available for challenging industrial property 
rights or limiting their effect. 
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IV - 3. ADVANCE CLEARANCE 


We have outlined the reasons why a _consider- 
able degree of uncertainty must be tolerated in the 
general statutory standards and criteria. Et; “wks 
nevertheless possible to reduce the inconvenience 
of this uncertainty by enabling businessmen to 
obtain early and authoritative evaluation of their 
plans if they wish it, and we recommend that an 
advance clearance procedure be established for 
proposed mergers and rationalization arrangements. 
Clearance of a merger would insulate the firms 
involved from any further proceedings before the 
Board challenging the merger. In the case of a 
rationalization arrangement, clearance would be 
available to clarify the status of the arrangement. 


We considered the desirability of making such 
an advance clearance procedure available for all 
practices subject to the Board's jurisdiction but 
concluded this would not be desirable from the 
point of view either of the public or of the busi- 
ness community. It is fundamentally important that 
businessmen not be encouraged or induced, in 
effect, to negotiate their plans with the 
Director's “office or wrth" the Board}miner shemkd 
they fear suffering any adverse consequences later 
for not having done so. No one really knows how 
some plans will work out in practice or what com- 
petitive effect they may or may not have until they 
are put into operation and adjusted to fit the 
circumstances. Policies that are acceptable today 
may not be acceptable in the changed conditions of 
tomorrow. 


Similar considerations apply with respect to 
the criminal prohibitions. The Director's 
statutory law enforcement powers are extensive, 
commensurate with his responsibilities, and he 
inevitably becomes involved, with respect to the 
more nebulous areas of the law, in advising the 
interested public of his general views as to the 
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requirements of the law from time to time as_ they 
affect his enforcement policy, and also in con- 
Sidering particular business plans submitted to him 
in advance for his comments. After considering 
such plans as submitted, the Director advises’ the 
person or persons who submitted the plans whether 
or not, on the basis of the information submitted 
to him, he would feel obliged by the statute to 
commence an inguiry if the proposals were imple- 
mented. This open door policy, informally known as 
the "program of compliance", is of course purely 
optional and in concept draws a reasonable balance 
between the interest in assisting those who are not 
familiar with the complexities of the law to under- 
stand it, and thereby to avoid needless ambush and 
also needless inhibition, on the one hand, and on 
the other hand in avoiding bureaucratic negotiation 
of plans with the businessman. 


For these reasons it would not be desirable to 
formalize the program of compliance by giving the 
Director powers to grant legally effective clear- 
ance. If businessmen wish to discuss their plans 
with the Director they should of course be free to 
do so but, not only should they not be induced to 
do so, they should not expect to be relieved of the 
KesponetoDisity Of conducting thetr"arrarrs’ at’ *“alt 
times in a manner consistent with the stated objec- 
tives and requirements of the law. Apart from these 
fundamentally undesirable effects of formalizing 
the program of compliance it would not be desirable 
to have practices insulated from remedy for any 
period of time, let alone permanently, as a_ result 
of private bureaucratic consultation based on 
refinements of policy not examined or sanctioned by 
the public, on sometimes sketchy information, or on 
tentative preliminary views. 


Further, of course, advice by the Director 
given as part of the program of compliance should 
not insulate persons from a civil action in which 
it is alleged that the proposal, when implemented, 
constituted a criminal offence. 


ee OPE 


The giving of advice in this area, and parti- 
cularly with respect to various schemes to. sail 
close to the winds of illegality, was commented 
upon perceptively by Louis D. Brandeis (later a 
Justice of the United States Supreme Comite): 
Brandeis had been asked by the president of a large 
company to advise on how closely the company could 
cooperate with its competitors without running 
afoul of the Sherman Act, and he replied as 
follows: "If you ask me how near you can walk _ to 
the edge of a precipice without going over, I can'ft 
tell you, for you may walk on the edge, and all of 
a sudden you may step on a smooth stone, or strike 
againsttar ibtler birt: of rootisbickings out; sand 5 sou 
may go over that precipice. But if you ask me, how 
near you can go to the precipice and still be safe, 
I can tell you, and I can guarantee that whatever 
mishap comes to you, you will not fall over that 


precipice." The advice, of course, was to stay as 
far away from the precipice as possible. As 
Brandeis said, "You must not expect from the 


Sherman law any more than you do from any other law 
you are dealing with. You must not expect that you 
can go to the verge of that law without running any 
risks." (This is precisely why the Director must 
be careful to avoid establishing rigid, detailed 
enforcement guidelines. Apart from the absence of 
public approval, they would destroy the flexibility 
sought by statute. It is also why the Director's 
views expressed in the program of compliance must 
be so carefully hedged that they sometimes provide 
no real guidance.) 


In general, we view the program of compliance 
aS a necessary evil rather than a virtue, and we 
hope, and,expect.sthat,.a.«.Shi it... of. .jUGLSdLGGion, sho 
the Board from the criminal courts will decrease 
the need for the program. ft should noteaber ta 
pillar of enforcement policy. From the Director's 
point of view we would hope he would bring stra- 
tegic cases at an early opportunity before the 
Board or the courts, as the case may be, to resolve 
recurring ambiguities, where amendment of the 
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statute is not called for, and thus to assist busi- 
nessmen and their advisors to draw their own con- 
clusions as to what is and is not permissible. 


Mergers and rationalization arrangements, how- 
ever, are different with respect to the question of 
an authoritative advance clearance. Each one is a 
non-recurring transaction or set of transactions 
that frequently involves substantial reorganization 
of assets, contractual relations and methods’ so 
that undoing it, to the extent it can be undone at 
all, involves waste and detriment. ALSO PS LOmRe 
merger is approved the entity remains subject to 
the laws relating to the misuse of market power and 
remedies can be applied with respect to misuses 
that may occur. Controls on misuse of market power 
are not an adequate alternative to a merger that 
looks bad from the start, but they do provide some 
protection. 


We envisage the normal evaluation process 
taking place with the same burdens of proof, but a 
process that is triggered by the firm or firms 
involved and that takes place within time limits 
set by law. Time limits are needed for those cases 
where the parties prefer to delay full implementa- 
tion of their plans pending a decision. The time 
limits suggested below appear to us to be reason- 
able and workable. 


A written application for advance clearance 
would be made to the Director by the firm or firms 
involved. The Director would have 30 days from 
receipt of the application to decide whether or not 
to hold an inguiry. During that period he might, 
subject to requirements of confidentiality, wish to 
consult other government agencies such as_ the 
Departments= of Pinance> or-Sindustry),-eTrade> sand 
Commerce or personnel in more specialized functions 
such as regulatory boards. He might also request 
additional information in writing for the purpose 
of making his decision. The proposal would be 
deemed to be approved at the expiry of the 30 day 
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period unless within that time the Director com- 
municated to the applicant his intention to hold an 
inquiry, or else referred the matter directly to 
the Board for disapproval or for terms and condi- 
b.0n ssstoy.quadiaty: anvapprovade 


If the Director proceeded with a formal 
inguiry he would have a further period of 60 days, 
which could be extended by order of the Board on 
application by the Director in extraordinary cases 
Or in situations where there was an undue or un- 
avoidable delay in supplying information reasonably 
reguested and required by the Director. At the end 
of the 60 days, or any further period as _ within 
that time was authorized by the Board, the proposal 
would be deemed to be approved unless the Director 
had referred the matter to the Board for disap- 
proval or for terms and conditions to be imposed. 


The Board would be required to hear and decide 
advance clearance matters on an expedited basis, 
although in setting a hearing date it would pre- 
sumably take into account any additional time 
required by the parties to prepare evidence and 
submissions. 


The interest in confidentiality (and there 
could be a very important need for it in some 
merger applications) need not interfere with the 
need for a verifiable record arising from this 
process. Clearance would be a binding safeguard 
against future proceedings before the Board with 
respect to a merger only if there were no signifi- 
cant omissions of information from the original 
application or in meeting requests by the Director 
for further information. We recommend that where a 
merger is deemed to be approved by virtue of the 
Director neither deciding to hold an inquiry nor 
referring the proposal to the Board, the Director 
would then file in confidence with the Board a copy 
of all information supplied to him by the applicant 
in connection with the proposal. If, on the other 
hand, the Director proceeded with the matter 
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nothing would be made public until a brief period 
after it had been referred to the Board, such as 
would permit the applicant an opportunity to with- 
draw, in which event the only publication would be 
ane anonymovtswaccoun Leos thes proposalewsuchi tase =the 
Director might find desirable for the purpose of 
his annual report. The applicant should also have 
Paetopportunity tomappilystoithes(Board? -formranenan 
camera hearing which should be permitted if sound 
reasons for confidentiality exist. 


The advance clearance procedure proposed above 
also lends itself well to the proper evaluation of 
mergers proposed under the Foreign Investment 
ResnewjActs.ssections2 (2) vals xedyidd) and: ,Xeyswot 
which raise issues of concern to competition 
policy. Currently the Director's power of investi- 
gation may be limited both by an arrangement with 
the Foreign Investment Review Agency that prevents 
him from using FIRA information by itself to ini- 
tiate an inguiry, and also because by statute he 
cannot hold a formal inquiry unless he has’ reason 
to believe that an offence against the merger law 
is about to be committed. This latter requires him 
to assume that Cabinet will approve the proposed 
merger as one which is or is likely to be of sSigni- 
ficant benefit to Canada, because otherwise the 
merger would not take place at all. A good measure 
of cooperation exists between the Foreign Invest- 
ment Review Agency and the Bureau of Competition 
Policy but the respective statutory constraints, 
which are largely time constraints so far as_ the 
Agency is concerned, tend to frustrate meaningful 
evaluation of competitive issues. A further dif- 
ficulty is the uncertain effect of cabinet approval 
under the Foreign Investment Review Act upon a 
prosecution under section 33 of the Combines 
Investigation Act, despite section .5(3) of ~the 
Foreign Investment Review Act. 


It makes sense that the special machinery, 
processes and expertise used in administering the 
Combines Investigation Act should also be utilized 
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in assessing foreign merger applications to the 
extent that the issues are those that also arise 
under the Combines Investigation Act. Ett “wowld 
also ensure that comparable standards of evaluation 
are applied to foreign and domestic mergers. 


The basic difficulty in harmonizing the proce- 
dures under the two statutes stems from the fact 
that for all intents and purposes under the Foreign 
Investment Review Act a merger cannot take place 
unless and until specific approval is given. This 
results in special time pressures. The time limits 
we have proposed for the advance clearance proce- 
dure under the Combines Investigation Act are, 
however, the minimums that we believe are necessary 
to ensure responsible assessment of the issues. 
Obviously in both cases it is important that the 
persons making the assessment move as promptly as 
they can, but something more than that type of 
exhortation is required. 


There appear to be four alternatives. First, 
the Director could do the best he can within the 
existing FIRA deadlines. Second, applications 
under the Foreign Investment Review Act could be 
withheld from cabinet until such time as the normal 
advance clearance evaluation under the Combines 
Investigation Act was completed. Thiwd , the 
existing time limits under the Foreign Investment 
Review Act could apply but cabinet approval could 
be subject to being reversed in view of the results 
of the assessment under the Combines Investigation 
Act.cOr;efourth;sethe | vexisting. “FIRAomtime: “limites 
could apply subject to a right of the cabinet to 
defer its decision in a particular case until the 
normal advance clearance evaluation under the 
Combines Investigation Act were completed and a 
report to cabinet filed. 


It is reasonable to anticipate that most 
mergers would be unobjectionable from the point of 
view of the combines authorities and that only the 
more difficult cases will give rise to time pres- 
sures. 
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We recommend that the second of the above 
alternatives be adopted, namely, that the matter 
not proceed to cabinet until the evaluation under 
the Combines Investigation Act is completed. In 
part this choice follows from our view that as a 
matter of law a cabinet decision approving a merger 
application under the Foreign Investment Review Act 
should insulate the persons involved from further 
merger proceedings under the Combines Investigation 
Act. Unless the cabinet decision were delayed some 
foreign mergers would not be evaluated with the 
degree of thoroughness with which domestic mergers 
were evaluated, and disparate treatment would not 
be desirable. 


Our second preference would be for the fourth 
alternative set out above. 


We further recommend that the evaluation under 
the Combines Investigation Act be limited to the 
question of whether a proposed merger should be 
prohibited according to the tests for mergers’ set 
out in the Combines Investigation Act. Even if the 
Director's or the Board's recommendation is’ that 
the merger not be prohibited, the assessment of 
"Significant benefit" by the economic criteria set 
out in the Foreign Investment Review Act should be 
left to the Foreign Investment Review Agency. 


Appropriate amendments to the Foreign 
Investment Review Act would be required if the 
above recommendations are accepted. We suggest, 


however, that the principle of confidentiality 
existing under the Foreign Investment Review Act be 
preserved and that hearings and reports of the 
Board on FIRA applications be kept confidential. 
We do not believe the same special rule can be 
justified as .a general matter ,in» the case of 
advance clearances voluntarily sought by the 
parties for mergers not subject to the Foreign 
Investment Review Act. 


ee 


"Phase II" of the implementation of the 
Foreign Investment Review Act, relating to the 
establishment of new businesses in Canada by non- 
eligible persons or the expansion of established 
businesses into "unrelated" fields, occurred on 
Octobers log iO 75c Unlike the case of mergers, 
these types of new investment will almost invari- 
ably constitute’.a form of entry to .be encouraged 
from the perspective of the policies recommended in 
thas" reporte: ulty iscdiffizeulbte tommconcesyertaotip any 
such investment having an adverse effect so far as 
those policies are concerned, although the question 
posed by the Foreign Investment Review Act goes 
beyond probable adverse effects to ask whether 
"Significant benefit" is or is likely to result. 
The combines authorities, aS we perceive their 
function, would have no interest in prohibiting or 
in any way directing this type of investment, or in 
seeking undertakings with respect to it. Ties Eacit 
the entire economic aspect of Phase II of the 
Foreign Investment Review Act seems alien to _ the 
policies and concepts advanced in this report, and 
we recommend that the combines authorities have no 
function ors responsi babutya injethes fappilicataonawor 
Phaser 
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LV caer lho RESEARCHSEUNCTION 


The combines administration - in the sense of 
the Director of Investigation and Research and the 
Restrictive Trade Practices Commission -— has had 
Since the 1952 revision of the legislation the res- 
ponsibility to develop a osrogram of research into 
monopolistic conditions in the Canadian economy. 
In the words of the legislation: 


Sie(hjra The Divector 


(a)© Suponshis Gown Wnitiative-smay7/o “and 
upon direction from the Minister or at 
the instance of the Commission shall, 
Carty SouteranusinguLr yacconcern ing Sthe 
existence and effect of conditions or 
practices relating to any product that 
may be the subject of trade or commerce 
and which conditions or practices are 
related to monopolistic situations or 
restraint of trade, and 


(b) upon direction from the Minister 
shall carry out a general inquiry into 
any matter that the Minister certifies 
in the direction to be related to the 
policy and objectives of this Act, 


and for the purposes of this Act, any 
Such inguiry shall be deemed to be an 
inquiry under section 8. 


(2)1 Oc bts teheldvity “of stthesComiiss Lone rttS 
consider any evidence or material brought 
before it under subsection (1) together 
with such further evidence or material as 
the Commission considers advisable and to 
report thereon in WoC ang to the 
Manastenw:.. 
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The recommendations of the MacQuarrie Commit- 
tee on which this section was based envisaged a 
very ambitious program of research ranging from 
industry studies through the entire range of topics 
involved in the area of industrial organization and 
public policy.* In the quarter-century since the 
program was initiated its accomplishments have, not 
Surprisingly, fallen somewhat short of these splen- 
did objectives. 


In part, this limited success can be attri- 
buted to the inherent complexity of research in 
this area: the theoretical concepts are ina state 
of flux; operational criteria provide a poor fit 
for the theoretical issues; data, even when they 
may be considered to be relevant, are often very 
dzificult ,morhvenywuscostly werto nrobtainyyatongerun, 
dynamic issues which are basic to policy considera- 
tions present particularly intractable problems for 
research inguiries, and so on. Nevertheless, in 
view of the resources devoted to research by the 
combines administration, particularly in the latter 
half of the period under consideration, something 
more might have been expected than has been 
achieved. 


Apart from the complexity of the issues in the 
field of restrictive practices and industrial 
Organization as a restraint on effective perfor- 
mance, the record of policy research in government 
agencies and other large organizations suggests 
that there may be other factors that have an inhi- 
biting effect. The very attempt to "organize" such 
research may contribute to the pursuit of pre- 
determined goals. A former head of the National 
Research Council has observed that the ideal 
research team is a professor and two or _ three 


* See Report of the Committee to Study Combines 
Legislation and Interim Report on Resale Price 
Maintenance (Ottawa, 1952), pp. 43-4. 
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graduate students. Such a unit will possess flexi- 
bility and freedom from the need to _ specify its 
objectives in precise and detailed terms; it will 
also be able to avoid the time-consuming process of 
writing progress reports and reports explaining why 
it decided to drop unpromising lines of investiga- 
tion and to take up others.* Much of so-called 
research by organized groups turns out to be little 
more than the compilation and routine processing of 
more or less useful economic (and other) data. 


Penetrating and original work is also made 
more difficult by an almost inevitable tendency for 
government research groups, especially in rather 
controversial policy areas, to adopt accepted and 
safe topics for exploration rather than probing 
more sensitive and fruitful issues. For example, 
the failure of a government agency to investigate 
the contribution that higher taxes - federal, pro- 
Vincial and municipal - have made to higher prices 
is difficult to understand except in terms of some 
such aversion. Research programs relating to the 
effectiveness with which the parent department is 
carrying out its purposes are also generally likely 
to receive little encouragement. 


Such considerations raise serious questions 
about the nature and extent of the research program 
which the combines administration should undertake. 


* Dr. E.W.R. Steacie, in further emphasizing the 
role of the individual, remarked, "There is a 
popular view that team-work is the modern way to 
do research, and that the day of individual 
accomplishment is past. I don't believe a word 
of it. A team has never had an idea, and never 
will. What it will do is to drive relentlessly 
on towards the obvious conclusion." "The 
Process of Technological Change", Management 
Conference, Queen's University, June 16, 1959. 
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The indispensable attribute which should char- 
acterizeuene staff neand: Ssthiesaprogranta ils Stihacelics 
Superior quality. Only research of superior 
quality is worth doing at all; routine performance 
tends stowbeccumilatives Imsites%eiiec SPabotrhs® ont ssthe 
calibre of the staff that can be recruited and 
retained, and on its morale. A small staff marked 
by intellectual excellence and ability to produce 
respected studies should be the aim rather than a 
larger group with general "service" responsibili- 
ties in the Bureau. 


This raises a question to which the Director 
should, we believe, give serious consideration, 
that is, whether it would not be useful to draw a 
distinction between the role of the research group 
and that of an economic analysis section which 
would serve to assist the work of the Bureau in its 
enforcement activities and other continuing 
responsibilities. 


A small research group which would undertake 
independent studies, as well as joint studies with 
university staff members, with experts in the pri- 
vate sector and officials in other federal depart- 
ments, provincial governments and international 
agencies, would have much to recommend it. Advan- 
tages of flexibility, access to a wider range of 
experience and competence, hopefully lower costs, 
and higher morale resulting from interaction with 
productive outsiders, would appear to be achieve- 
able. There would also be an important gain in 
promoting wider understanding of the functioning of 
the legislation, and a greater awareness of the 
complexity of the government-private sector inter- 
relationships through such joint undertakings. 


A word should be added about the importance of 
extending research into the legal field. Policy in 
the area of industrial organization and economic 
change inevitably involves, as Professor John R. 
Commons has so brilliantly demonstrated, complex 
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economic-legal considerations. These "two soli- 
tudes", often characterized by a rather deep mutual 
misunderstanding, have been the source of a_ signi- 
ficant degree of confusion in appraising the more 
complex areas of combines policy. For example, the 
application of criteria which are relevant for the 
appraisal of conspiracy cases to the basically dif- 
ferent issues of a merger case, and statements by 
Gae. Courtythateari miles notiyconsidersivcontiacting 
theories of political economy" at the same time 
thateaikt ws applyingsat@hioghilys«idiosyncratre stheory 
to the facts of the case - such developments, and 
others equally disconcerting, could not survive a 
closer understanding and working relationship  bet- 
ween experienced industrial organization economists 
and a sophisticated combines bar. A broadly based 
joint research program could make a useful contri- 
buttons tostherclarafacationyofabasuch /conceptsisend 
to the development of operational tests of those 
Concepts; 


Certainly, the important role of the legal 
profession in the preparation of cases and in the 
proceedings before the board and the courts 
requires that the substance of the economic issues 
involved should be clearly understood. Without 
SsuchWinatials understandang), tathe:sdangerrs0focpro> 
ceeding at cross purposes and at excessive length 
is greatly increased. As an American Commission 
member rather tartly observed about a particularly 
protracted case, "An expert can practise his 
expertness and yet act decisively and with dis- 
patch. An expert can also be a reasonable man." 
But only, it should be added, if the issues are 
clear and the analysis relevant. 


Although itewoukd notebesdafificultdtel doouso,; 
iteks not oun intentionst® provideldcdistjofsimpoxr= 
tant research areas; in part, because the areas 
that we regard as having special Significance are 
referred “tos throughoutsthis *report; sand, ini !park; 
because senior qualified personnel are available 
within the Bureau to work out with the research 
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staff the selection of topics that assume special 
importance from time to time. Furthermore, we do 

not envisage that a large number of projects will 
be in process at any one time; perhaps something of 
the order of three or four projects, with the pub- 
lication of an important study, say, every two 
years, would be realistic. If a comprehensive list 
of research projects came to be regarded as a _ pre- 
scribed program, it would seriously constrain the 
necessary freedom of the Bureau to shift its pri- 
Orities with the passage of time. 


Although we do not perceive much merit in a 
large, continuing, advisory committee on research, 
we think it would be worthwhile if the Director 
were to appoint an ad hoc committee of, say, three 
members (one from his staff, one from another 
department of government, and one from outSide the 
government service) to review and report, every 
three years, on the performance and the program of 
the research section. Many research institutes find 
Such periodic reviews of considerable value. They 
can provide a medium of contact to avoid wasteful 
Overlaps in research, to direct attention to areas 
of research pertinent to industrial organization in 
the broader sense, and to discourage undue concen- 
trationoontfavparticitlar, toprcseritype: ofainguia 


Proposals have been made that the research 
group should undertake the regular, long-term 
gathering of data by compulsory powers in order to 
monitor what are considered to be strategic devel- 
opments for policy making. Such proposals have an 
Obvious attraction; they also have obvious diffi- 
culties. It is, for example, difficult to specify 
the sort of statistical data that would cast unam- 
biguous light on the complex concepts that would be 
relevant for policy. In fact, a case can be made 
for the view that on such matters as dynamic 
Change, long-run transformation of the economy, and 
the like, qualitative, innovative analysis will be 
required to provide worthwhile assistance to policy 
makers. It is also a basic’: human failing to “be 
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unable to turn off any automatic process. Once the 
continuouss collections cofdatar sey initiated, .-daike 
one of those coveted spinning wheels in fairy 
stories that turns out something highly desirable 
but unless stopped by the magic word goes on doing 
so, effectively devaluing its own product, so the 
accumulation of data tends to continue long after 
the Original purpose for its collection is forgot- 
ten. In view of the cost of providing additional 
data over and above that already being submitted to 
various governmental agencies, a strong case for 
its value in policy analysis should be established 
before further requests are made. In-wsany event, 
Only short-term projects should be given considera- 
tion. 


One of the newer compilations of data - line- 
of-business reporting - which is being pioneered by 
the Federal Trade Commission in the United States, 
has aroused much interest and some controversy. 
Although we did not undertake an exhaustive examin- 
ations ofithis:=sproposaljoliity appearsyson ta ebrief 
review that there are still many problems of a 
technical nature to be resolved;* in addition, even 
if these are overcome, the value of the measure in 
evaluating various dimensions of economic perfor- 
mance remains to be demonstrated. In the circum- 
stances, we feel that Canada should not attempt to 
institute such a system at this time. 


Matters of Procedure and Publication 


Up to the present, the Restrictive Trade 
Practices Commission has participated in varying 
degree in the preparation of different research 


* For a discerning analysis of the technical dif- 
ficulties involved, see Betty Bock, "Line-of- 
Business Reporting:. A Quest.for a Snark?",. The 
Conference: Board, Record,=Vol.<«XII,aNo. lLisw (Nov. 
LO.) eDp<aad OmsO- 
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inquiries: in some cases it has held hearings 
(publichsoxri2 private ) s:based> ontcramioogrden book" 
prepared by the Director, and has’ subsequently 
writtensiits,ownil teportis am~others7i tact guhassSicureu- 
lated the Director's study to a limited group of 
interested persons and then issued the study with 
brief introductory comments; in some cases’ the 
Director has used (with the approval of the RTPC) 
the powers of the legislation to require the pro- 
vision of information, in other cases the informa- 
tion has been obtained on a voluntary basis. 


In view of the changes we have proposed in the 
role of the specialized adjudicating body, it would 
not. be appropriate for the Board to participate? in 
the preparation or evaluation of research studies 
since they may have an impact on new directions in 
po lieve 


We therefore propose that the research func- 
tion should become the sole responsibility of the 
Bureau of Competition Policy. The research studies 
should be published directly by the Bureau without 
any hearing before the Board. However, in order to 
facilitate effective response to the study, it 
should be available publicly for a period of sixty 
days to interested parties who could submit their 
comments to the Director within that time period. 
The Director would then prepare a brief summary of 
such comments for inclusion as an appendix to the 
research study. In cases where there is a _ contro- 
versial or voluminious response or where some of 
the commments are repetitive or of doubtful rele- 
vance, the Director may wish to refer the material 
received to a competent, independent authority who 
will prepare a summary of manageable size to be 
published over his own signature aS an appendix to 
the study. We also suggest that the legislation 
provide that the research study shall be published 
on the recommendation of the Director. 


With respect to the use of formal powers under 
the legislation to require returns of information 
to the Director, we suggest it be employed with 
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restraint. The effective research work already 
completed in these areas has relied less on access 
to information obtained by formal returns than on 
perceptive analysis of material that was readily 
available or was supplied voluntarily. Where com- 
pulsory powers are used to obtain material, the 
conceptual framewwork within which the material is 
to be examined, and the potential contribution that 
the inquiry is expected to make to understanding 
theoretical or policy issues, should be fully 
explained to those who will suffer the inconve- 
nience and often the substantial expense of com- 
plyTngs wither theemerder. Our experience in the 
supervision of graduate theses suggests that when a 
serious effort is made to explain the purpose of 
the request for information, a surprisingly gener- 
ous level of co-operation is usually assured. Fur- 
thermore, discussion with staff members of the 
firms involved not infrequently resulted in 
improvements in the formulation of the research 
project. 


There will undoubtedly be studies which 
require special types of information, and so. the 
use of the power to require its provision should be 
retained*, but a great many important research pro- 
jects can be undertaken with material already 
available. A record of successful use of such 
material will make more persuasive the rare request 
for special or confidential material that may 


require costly preparation. It is perhaps unneces- 
sary ftopaddethatrit. isysimportantswto trespectonthe 
Gontidentialley+rcor all sensitive information 


provided. In some cases, the parties may agree to 
imi pubprcation-arter’ a lag o1, say, three’ years; 
but that should be a matter for discussion and ne- 
gotiation at the time the information is requested. 


* We can, however, see little need for the use of 
the power of search or the examination of wit- 
nesses under oath in the preparation of research 
studies. 


=“ son 


The reticence of some private organizations - 
business and other - to provide information re- 
lating to their operations, which still lingers on 
even when no serious question of confidentiality is 
involved, requires re-evaluation by such groups, as 
does the government's sturdy refusal to open its 
own = filés? to“publiciserutinys Lights! stem treS 
sovereign remedy. 


The penetrating and informed studies of indi- 
vidual industries in the United States by Dean E.S. 
Mason and his disciples, based on the most detailed 
information about individual firms, have contri- 
buted in a fundamental way to the enrichment of our 
understanding of the dynamics of economic change in 
a modern enterprise economy. Although much of the 
factual material was derived from court proceedings 
the economic analyses based on it established the 
need for significant re-interpretations of accepted 
polieyve 


No such studies are available in Canada. 
Court proceedings have not explored economic issues 
in any depth. Furthermore, the tendency in Canada 
for business firms to oppose the provision to the 
combines authorities of information routinely pro- 
vided to other branches of government, even when no 
question of confidentiality is involved, is not 
conducive to the creation of an environment of 
Objective analysis. The creation of such an 
environment may require the assistance of outside 
agencies, but however achieved, it is important 
that it be accomplished, particularly at a time 
when the role of a private market economy is under 
review. 


Jo 


SEPARATE STATEMENT OF REUBEN M. BROMSTEIN 


A group report inevitably involves individual 
compromises to achieve common objectives particu- 
larly in relation to complex problems such as 
Combines Law proposals. 


While in sympathy with many of the arguments 
raised in the pricing policy section, I must offer 
some comparative reflections, particularly ag 
retatironmstomepricesidiscrimination’ The proposed 
Civil remedy for price discrimination is innova- 
tive. I suggest, however, that we consider’ the 
National Market Board's jurisdiction as_ supple- 
mentary to the existing criminal jurisdiction and 
retain section 34. Although there is no record of 
judicial enforcement of the criminal sanction, 
which was enacted many years ago, it appears to act 
as a demonstrative deterrent and has, I understand, 
been effective in preventing extreme abuses. In 
addition, the recently-created right of private 
action would allow aggrieved parties to sue for 
damages. If the Board's civil jurisdiction proves 
ineffective, there would be a serious gap in the 
legislation until alternative remedies are enacted. 
The Board's civil jurisdiction should prove useful 
where the criminal onus of proof and sanctions are 
€0o0 severe. 


Section 35, dealing with advertising and pro- 
motional allowances, should remain as a criminal 
Sanction. The deterrent effect is of value. A 
Civil jurisdiction would permit the reintroduction 
of discriminatory allowances unless and until the 
Board orders a specific firm to behave otherwise. 


Fair trade laws and price discrimination 
legislation as seen in the Robinson-Patman Act 
were, and are, often primary concerns of many U.S. 
small business groupings. At the present time, 
there are few organizations which advocate identi- 
cal legislation in Canada. The existing Canadian 
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price discrimination legislation is, I believe, for 
all its weaknesses, less rigid than section 2 of 
the Robinson-Patman Act, and this approach may have 
contributed to the growth of buying groups which 
appear to have flourished more rapidly in Canada in 
areas such aS groceries, drugs, auto parts’ and 
hardware. 


I could find little recent useful documenta- 
tion concerning the size and health of the small 
business community in Canada. Although the high 
profile and effervescent character of entrepreneurs 
indicate that they are still a relatively vibrant 
sector, any complete and definitive analysis may 
reveal a declining share of GNP. 


The impact of price discrimination when com- 
bined with market power is always difficult to 
determine. The only measurable results may be 
long-run changes in market structure. Connections 
ane diffpreubt. atorsproves. The decline of small 
business in food retailing since the 1950's, for 
example, is evident. The structure of the market 
is now more concentrated. Complaints over the 
years were not infrequent. Is it not possible that 
many efficient small businesses, not just ineffi- 
cient ones, disappeared as a result of their 
inability to compete with greater financial and 
market power? If so, how does one unscramble the 
omelette? Any resulting long-run structural rigid- 
ities may impose costs on society that outweigh any 
short-run benefits. Losses in human resources’ to 
society as represented by small firms and their 
entrepreneurs who became wage earners may be irre- 
placeable. Small businessmen are often the most 
vocal proponents of, and the yeast which can be so 
essential to, the market system. 


Large firms will continue to attempt to 
achieve objectives by means such as take-overs and 
private brands, as well as the development of 
vertical integration facilities, with or without 
effective price discrimination legislation. These 
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activities, often desirable, should be subject to 
review where dominance and the misuse of high 
levels of market power is involved. The proposals 
concerning the misuse of a dominant position con- 
cept, whether it be individual or shared dominance, 
may be useful in this connection and may prove to 
be one of the most important proposals arising from 
Our report once its ramifications are more fully 
developed. 


Problems associated with vertical integration 
and conglomerates such as cross-sSubsidization, 
reciprocal buying practices, dual distribution 
techniques and the ability of firms to give or 
obtain differentially favoured treatment for affil- 
iated firms or divisions based on the flexibility 
resulting from finance and market power are parti- 
cularly vexing to advocates of effective competi- 
tion. Small and single product firms may often be 
at a severe disadvantage in relation to larger 
multi-line companies who may be no more efficient 
but who have preferred access to resources, markets 
and capital. Concerns by small businessmen often 
relate to such problems. They are not amenable to 
simple solutions. The dominance concept may again 
prove to be a useful frame of reference in this 
area. 


There is no essential conflict between my con- 
cerns and those reflected in the main report. The 
differences recited are ones of emphasis. 


Our report, of necessity, relies on economic 
and legal terminology. In conclusion,. therefore, 'I 
Suggest that wide dissemination of a less technical 
Version,, OF the? Teport. should. be given high 
priority. The public debate on these matters is 
too fundamental and too important for Canada's 
future to be carried on only within the govern- 
mental, economic and legal communities. 


= SOE = 
COMMENT ON SEPARATE STATEMENT 


Is The statement raises in a very general way 
three issues: it suggests that price discrimina- 
tion has adversely affected the position of small 
business in some sectors of distribution, notably 
in food retailing; that the size and health of the 
small business community has somehow -- but just 
how is not clear -- been adversely affected 
recently in Canada; and that criminal jurisdiction 
should (therefore?) be retained in the area of 
pricerihidiscriminatrion, M@nrc-adat Lonsseor Veherecivast 
remedy proposed in the report, and the criminal 
sanction should remain as the sole basis for 
dealing with advertising and promotional allow- 
ances. No supporting evidence, based on statisti- 
cal sources or on authoritative opinion, is adduced 
in support of the expressed views. 


2% On the matter of the role of the independent 
in retail distribution, it should be anticipated 
and accepted as a basic element in a dynamic market 
economy that the distribution system has been and 
will be subject "to a continual functional shuffle" 
which has altered and will continue to alter the 
allocationésofelmarketing functions within the 
system.* As Moyer and Snyder have pointed out, the 
technology of modern communications media has 
tended to shift some of the selling function from 
the retailer to the manufacturer and his agents, 
and there has been a shift in the buying function 
from the smaller retailer and manufacturer towards 
the large retailer. 


* See M.S. Moyer and G. Snyder, Trends in Canadian 
Marketing (Ottawa, Dominion Bureau of 
Statistics = OG) Pip. ms2. 
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The Moyer and Snyder study continues: 


"There is in retailing a pervasive 
propensity to adopt the methods, and 
therefore the forms of big 'business'. 
Applicdgsto) wretaliling,;.the ~formula; «is 
coming to require at least four ingredi- 
ents: large outlets, large families of 
Outlets, professional managers, and the 
application of scientific management to 
the distribution process."* 


It has been estimated recently that economies 
of scale require a minimum optimum scale of store 
in food distribution of approximately $500,000** in 
capital investment, which although not a high entry 
barrier in terms of barriers in other major indus- 
tries, represents a substantial increase in terms 
of the resources of an independent retailer. 


On the matter of price discrimination, the 
exhaustive investigation of discriminatory pricing 
practices in the grocery trade carried out by the 
combines authorities concluded that "it seems fair 
to say that the information on net invoice prices 
discloses no evidence of significant differentials 
as between chain stores and wholesalers or as 
between larger and smaller firms in each of these 


tee Mover and cnyder,. Op. Cit.) (ps! (S9sewseerralso 
pp. 144766. ,7 and p.c148% 


** Mary Gardiner Jones, "Food retailing: a case 
study of United States anti-trust policy toward 
the distribution trades", International Confer- 
ence on Monopolies, Mergers, and Restrictive 
Practices. Ghondone. .H.M.S.0., ~9O9 un Geo 7> 
Miss Jones is a Commissioner in the U.S. Federal 
Trade Commission. 
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categories! ofiidistribucor. |S Statements to the 
contrary, based on a less exhaustive investigation 
or on no investigation at all, must be regarded as 
largely self-serving in character and without 
probative content. 


Hence, the factors accounting for the decline 
of the independent in certain sectors of distribu- 
tion over the past 40 years are largely in the 
nature of technical and organizational advantages 
enjoyed by larger-scale operations, reinforced by 
merger activity - of doubtful social and economic 
merit in some cases. Nevertheless, the smaller 
Operator is not without his sources of strength in 
localities of less than 10,000 population** and in 
core areas and in larger localities where his 
ability to cater to "Selective preferences" is of 
importance. In addition, some kinds of retail 
transactions cannot be mass-produced, and in them 
the small retailer has more than held his own. As 
Moyer and Snyder point out, the independent outlet 
is generally most effective in the retailing of 
such commodities as gasoline, automobiles, farm 
implements, meat, drugs, and apparel, where the 
purchase involves considerable consultation and 
personal service. 


To sum up the changes that have occurred since 
1930, these authors conclude about the experience 
of the independent: 


* Restrictive Trade Practices Commission, Report 


ome. Discrininatoryis Prieiugs Practicest=iin the 


Grocery Trade (Ottawa, The. Queen's ‘Printer, 
62:53. )4,. Sp, (ahs 


x* See (Moyersand Snyder, op. citapiee moo. 
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"Their loss of market share among_ such 
Outlets as grocery and combination 
stores, general merchandise stores, shoe 
stores, women's apparel stores, family 
clothing stores, and fuel dealers, has 
been offset by their gain in market share 
among other outlets such as restaurants, 


meat markets, lumber and building 
material dealers, furniture stores, 
household appliance stores, and drug 
stores.... The official record indicates 


that, as an institution, the independent 
store has held its ground quite well 
Since 1950..." 


The statistical record is summarized in Table l; a 
quick review of the latest available data discloses 
NOMe signa riean ss cuallfication “of ‘the § Moyer——and 
Snyder data. 


Table 1 
Number of Independent Stores, Total and asa 
Proportion of M1 Retake Stores, Canada; 


LOS OVE eo eric “boo 


As a Proportion of 


Number all Retail Stores 
FOs'0 digi hy eco Ae, ate» 
1941 128,816 She ee) 
She 8 pb 142,883 94.2 
1961 ee G Oe 


* From Table 7.1, M.S. Moyer and G. Snyder,'Trends 
in Canadian Marketing (Ottawa, Dominion Bureau 
Otten SOs Ol) De LO le 


kk Ibid, p. 155 
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Sales of Independent Stores, Total and as a 
Proportion of Total Retail Trade, Canada, 
193042 19412495 lye 196i andsi964+ 


Sales As a Proportion 
($000) of Total Retail Sales 
L930 ih , 8 965,02 7-5 68.8 
1941 2a, V0 Os a: OS 
aoa: tay 96657910,6..,8 74.8 
1961 I 7.250% (SENG HORS 
1964 LS. 057 ioe! AO OOS 


When the increased opportunities for small 
business in the services sector, and in support 
roles in the new generation of enterprises in space 
technology, oceanography and environmental moni- 
toring, are taken into account, there seems to _ be 
little basis for pessimism about the future role of 
a vigorous, innovative small business sector. 


3. Finally, it can be stated categorically that 
there is no basis for the claim that section 2 of 
the Robinson-Patman Act is more rigid than section 
34 of our combines legislation.** Few things are 
more "flexible" than a piece of legislation that 
has not been enforced - as has been the case with 
ourtsection’ 34." To-advocate a policy of SpLiling 
Pelion upon Ossa, in the form of a civil sanction 
upon a criminal sanction -- that is intended to be 


* «bron Wablecsii2oM.S 2 Moyers andeaGeesSnyder,, cus 
fala pge) ofeemel bia % os 


** For a discussion of this "pot, scecp keno On 
Discriminatory Pricing Practices in the Grocery 
Trade, Appendix II, "Discussion of section 3, 
Robinson=-Patman Act", pp. 211-220. 
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enforced -- is to advocate a degree of rigidity 
beyond reasonable comprehension. Price differen- 
tials have an important role to play in maintaining 
a flexible, adaptable economy, especially where 
Oligopoly is important. The proposals put forward 
in the report on sections 34 and 35 strike a 
reasonable balance between adjustment and protec- 
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